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International law and the science of politics stand in debt to Robert Renbert 
Wilson. His contributions to the disciplines founded by Grotius and Aris- 
totle are many and take a variety of forms. They are those of the teacher, 
academic administrator, government official, and scholar. They flow from 
a career dedicated to teaching and research, from a lifelong pursuit of the 
ideals of justice and law, inspired, as Professor Wilson has noted, by the 
efforts and aspirations of former President Woodrow Wilson. 

The beginnings of Professor Wilson’s career trace to his undergraduate 
years at Austin College, Sherman, Texas, from which he graduated in 
1918. He was born in nearby Hillsboro on October 10, 1898, the son of 
Edgar Thomas and Sophia Richardson Wilson. His advanced studies in 
international law and political science led him to Princeton University 
and Harvard University. It was from Princeton that he received the A.M. 
degree in 1922 and from Harvard the Ph.D. degree in 1927. While at 
Harvard, he was twice designated a Carnegie fellow in international law. 
Professor Wilson joined the faculty of Duke University in 1925, from 
which he retired as James B. Duke Professor of Political Science, in 1968, 
after some forty years of service. At Duke, he met Marea van Noppen. They 
were married in December of 1928 and have one son, Robert Renbert, Jr. 

The period of World War I and its immediate aftermath, the formative 
years of Professor Wilson’s career, was epochal in the history of the 
twentieth-century world. The bright expectations raised by President Wil- 
son’s labors at Versailles glossed the lines of agony etched by “the Great 
War” on the face of liberal Western man. But only for a short time. The 
success of Bolshevism in Russia, the decision of the United States to stay 
out of the League of Nations, the stirrings of Fascism in Italy and Nazism 
in Germany—these were portents that the course of history might not lead 
inexorably to that great liberal dream, the Parliament of Man. Then, there 
was an ominous lull in the winds of change, as history flattened itself against 
the Roaring Twenties. 

The early twenties were not a lull time, however, for the world of schol- 
arship in America, especially that area broadly labeled the social sciences. 
Rather, this was a seedtime, a seminal period, as a younger generation of 
scholars sat at the feet of an older. But there was between them a great 
divide, ‘the Great War.” 

The older generation was architect as well as creature of the liberal 
world that was before Sarajevo. It included both men of affairs and schol- 
ars. Some had helped in the first decade of the twentieth century to organize 
the American Society of International Law and the American Political 
Science Association. To list all of their names would be to recite the found- 
ers of international law and political science as formal disciplines in the 
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United States. But among them were such personages as James Brown 
Scott, Elihu Root, John Bassett Moore, George Grafton Wilson, Manley O. 
Hudson, Charles E. Merriam, and Edward S. Corwin. Among the younger 
scholars who sat along with Robert R. Wilson were Philip C. Jessup, Her- 
bert W. Briggs, James K. Pollock, Hardy Dillard, and Charles Fairman. 

At stake in this colloquy between the generations was the transfer of 
the liberal tradition. Certain of liberalism’s tenets—the rationality and be- 
nignness of man, the perfectibility of human nature—did not square with 
Verdun and Flanders fields. There were some among the younger scholars 
who would move, especially later as Stalin stalked the Russian steppe and 
Hitler goosestepped up the Rhine, to renounce the premises of that tradi- 
tion as valid premises in the social sciences. They would seek to direct the 
science of politics and the study of law toward a focus on power and 
policy, an emphasis on process, quantitative analysis, and empirical ex- 
trapolation. In short, they would attempt to remake social science into a 
science of prediction rather than a science of choice. Others among the 
younger generation found the liberal tradition wanting in several respects, 
but they would not move to discard it from the social sciences. Instead, 
they would strive to infuse or perhaps restore the element of objectivity 
to the normative content of the liberal tradition so that it could serve as a 
sound basis for human choice amongst the increasingly bewildering array 
of alternatives to be put before man in the twentieth century. Robert R. 
Wilson joined in the efforts of this latter group. 

When Robert Wilson came to teach political science at Duke in 1925, 
the subject was taught in the Department of Economics. Professor Wilson 
was named associate professor in 1927 and professor of political science 
in 1929. In 1927 he was joined by his former Princeton roommate, Robert 
S. Rankin. Together, these two worked to build toward a distinguished 
program in political science at Duke University. In 1934 a separate Depart- 
ment of Political Science was established with Professor Wilson as chair- 
man. Earlier, in 1931, the first Ph.D. in political science had been awarded 
at Duke, and the number awarded would grow to be a dozen before the 
United States entered World War II. 

During the 1930s it became manifest that Professor Wilson’s academic 
activities would reach far beyond the Duke campus. He had engaged in 
summer teaching at the University of Texas in 1926 and 1928 and did so 
again in 1935. He taught at Stanford University in the summer of 1939 and 
served as visiting professor at the University of North Carolina in 1940. 
He was elected to the Executive Council of the American Society of Inter- 
national Law for the terms 1929-32 and 1936-39, and to the Executive 
Council of the American Political Science Association for the term 1938- 
41. In 1940 he was named president of the Southern Political Science 
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Association. He was further honored in this same year when Austin College, 
his undergraduate alma mater, conferred upon him the LI.D. The quality 
of his research and writing received high recognition when he was elected 
to the Board of Editors of the American Journal of International Law in 
1937, joining such distinguished scholars as Edwin M. Borchard, Clyde 
Eagleton, Charles G. Fenwick, Charles Cheney Hyde, and Quincy Wright. 
For the period 1943-45, Professor Wilson served on the Editorial Board 
of the American Political Science Review. 

It was in the 1930s, too, that Professor Wilson added to his career as 
teacher, scholar, and academic administrator, that of the public servant. In 
1931-32, he served as an assistant in the Treaty Division of the Department 
of State. This tour of duty provided first-hand knowledge and personal in- 
sight with respect to treaties, especially commercial treaties, and treaty 
making. He received further calls from the Department of State to serve 
as an advisor on commercial treaties during the period 1944—46 and as a 
consultant during the period 1946-53. He was appointed a member of 
United States delegations to negotiate a number of commercial treaties in 
the period immediately following World War II. In this capacity he was 
detailed to American embassies in China in 1946, in the Philippines and 
Australia in 1948, and in India and Pakistan in 1949. Professor Wilson 
contributed significantly to the post-World War II commercial treaty pro- 
gram of the United States. Indeed, as Professor Herman Walker notes in 
his essay in this volume, Professor Wilson was the “architect of the prec- 
edent-making China treaty” of 1946. 

In 1948 Professor Wilson laid aside the duties of Chairman of the De- 
partment of Political Science. He left the chairmanship just at the time 
when history was about to repeat itself. For the colloquy begun in the 
aftermath of World War I as to the basic nature of the social sciences was 
to resume in earnest. But this time Professor Wilson found his role re- 
versed. He was now among the older generation of scholars and men of 
affairs at whose feet a younger generation of international lawyers and 
political scientists sat. 

And history did indeed repeat itself in the aftermath of World War II, 
but on a vaster scale. World War I had created a great divide between the 
older and younger scholars in the twenties. Hiroshima and Dachau created 
an even greater divide in the late forties and early fifties. Bright expecta- 
tions, kindled at Versailles, had been dimmed during the twenties. Brighter 
expectations raised at Dumbarton Oaks and San Francisco were doused as 
the Berlin airlift signaled the chill dawn of the Cold War. After World 
War I the momentum of history seemed to dissipate in the flatulence of 
the Roaring Twenties. After World War II the tides of change in the West 
rose, crested, and then fell, to lap softly at the affluence of the fifties. 
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But affluence did not bring quietude to academia in the fifties. Instead, 
the seedtime of the twenties produced its first yield in the ferment of the 
fifties. Political science became a battleground for the “behavioral revolu- 
tion.” International law was caught up in the “great debate” over the nature 
of politics among nations. The younger post-World War II scholars who 
had come to the universities to learn, perforce stayed to witness and to 
judge while their teachers openly disputed the validity of the liberal tra- 
dition. 

The turn of the younger generation of scholars to enter the lists came 
all too quickly. Economic affluence led to political acrimony. Scholarly fer- 
ment soured to academic fervor. The sixties ushered in a decade of schisms 
—between East and West, disadvantaged and favored, black and white, 
scientist and humanist, activist and establishment, student and teacher, 
young and old. As the sixties closed and the schisms deepened, the standing 
structures of governance—whether political, economic, academic, or social 
—had everywhere been visibly, and sometimes violently, shaken. 

These decades of ferment and schism proved demanding years for 
Professor Wilson. Although he had relinquished the chairmanship of the 
Department of Political Science in 1948, during the period 1949-64 he 
continued to bear heavy responsibility for the graduate program in political 
science as director of graduate studies. One measure of this responsibility 
is provided by the number of doctorates in political science, some fifty, 
awarded at Duke during this decade and a half. It was in 1948 that Profes- 
sor Wilson commenced teaching international law at the Duke Law School. 
Also in 1948, he lectured at the University of Istanbul and the University 
of Ankara. In 1951-52 he returned to the University of Istanbul Law 
School for a year as Fulbright professor. In the mid-1950s, the Common- 
wealth Studies Center was established at Duke University. Professor Wilson 
was a member of the Commonwealth Studies Committee at its inception 
and served as its chairman for the period 1959-66. He engaged in exten- 
sive field research during the 1960s, visiting many Commonwealth countries 
including Canada, Great Britain, South Africa, Cyprus, Pakistan, India, 
Malaysia, Australia, and New Zealand. For the period 1960-65 he was a 
member of the State Department’s Advisory Committee on Foreign Rela- 
tions of the United States. Moreover, during the fifties and sixties, he con- 
tinued to serve on the Board of Editors of the American Journal of Inter- 
national Law, to which he had been elected in 1937. He was named 
honorary member in 1965. His service on the Board of Editors brought him 
into close association with leading scholars in the field of international law 
—to name but a few, Myres S. McDougal, George A. Finch, Josef F. Kunz, 
Oliver J. Lissitzyn, Leo Gross, John N. Hazard, R. R. Baxter, Louis B. 
Sohn, Lawrence Preuss, Pitman B. Potter, John B. Whitton, Richard A. 
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Falk, and Hans Kelsen. In 1954 Professor Wilson was elected a vice-presi- 
dent of the American Society of International Law, a post which he held 
for three terms. In 1957-58, his colleagues within the American Society 
of International Law conferred upon him rare high honor when they elected 
him president of the society; and, in the following year, the society named 
him to its distinguished panel of honorary vice-presidents. 

It is now time to dwell upon Professor Wilson’s research scholarship. 
His writings amply represent the breadth of his contributions to interna- 
tional law and the science of politics. They fall chronologically into four 
groupings, each, it might be added, marked by certain distinctive character- 
istics. 

Professor Wilson’s earliest writings, roughly those appearing up to the 
outbreak of World War II, cover a range of subject matter: obligatory ar- 
bitration, arbitration treaties, revision and interpretation of treaties, recog- 
nition of insurgency and belligerency, raw materials, evolution of the Brit- 
ish Commonwealth, citizenship and international reclamation. Beneath the 
variety of particular topics covered in this earliest period, there appears, 
moreover, one of Professor Wilson’s abiding concerns, his interest in treaties 
and the law of treaties. 

The years of World War II mark the second chronological grouping of 
Professor Wilson’s writings. Here, not unexpectedly, subjects related to the 
law of war predominate: standards of humanitarianism in war, nonbelliger- 
ency, neutrality, escaped prisoners of war, treatment of civilian alien ene- 
mies, naturalization and military service, the legal status of chaplains with 
the armed forces, and problems of war relocation. But Professor Wilson’s 
concern during this time was not exclusively with the legal problems related 
to war, for he also touched upon such questions as attempts to build inter- 
national organizations, the jurisprudence of national claims commissions, 
and at the end of the war, freedom of information. 

In the decade following the end of World War II, Professor Wilson 
focused his research on commercial treaties. True, at the outset of this 
decade, he discussed other problems, particularly trade and employment, 
the proposed international trade organization, and the teaching of inter- 
national law. And, following his visits to Turkey, he published Jnterna- 
tional Law in Treaties (1949) and The United Nations Organization and 
Organization of American States (1952). However, commencing with his 
article, “Post-War Commercial Treaties of the United States,” published 
in 1949, and ending with his editorial note, “A Decade of New Commer- 
cial Treaties,” published in 1956, a total of seven articles appeared in the 
American Journal of International Law in which Professor Wilson under- 
took a comprehensive analysis of the program of bilateral commercial 
treaties embarked upon by the United States after World War II. These 
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articles constitute the heart of his volume, United States Commercial Trea- 
ties and International Law, published in 1960. In a review of this volume 
which appeared in the January 1962 issue of the American Journal of In- 
ternational Law, Professor Wolfgang Friedmann said of bilateral commer- 
cial treaties: “Out of all these instruments there is gradually developing a 
new body of international economic law which may in time eclipse in im- 
portance much of the classical international law.” And he concluded: “To 
this new branch of international law Professor Wilson’s analysis has made 
an indispensable contribution.” 

In the mid-1950s, it will be recalled, the Commonwealth Studies Center 
was established at Duke University. Professor Wilson was among those 
instrumental in its founding. As he became more and more involved in the 
activities of the Center, his research efforts turned increasingly to the Com- 
monwealth and its myriad legal problems. This was not an entirely novel 
turn in Professor Wilson’s research interests, it should be noted, for among 
his earliest writings appears manifestation of concern with Commonwealth 
developments. His contributions to Commonwealth scholarship include 
essays on the international legal significance of Commonwealth develop- 
ments, treaty relations between the United States and Canada, and the role 
of international law in Commonwealth relations. In addition, in a series of 
articles published in the American Journal of International Law, he dis- 
cussed such diverse topics as the most-favored-nation clause in Common- 
wealth usage, Commonwealth and domestic jurisdiction, citizenship in the 
Commonwealth, and Afro-Asian legal consultation. Finally, under Profes- 
sor Wilson’s editorship and the auspices of the Commonwealth Studies Cen- 
ter, two noteworthy volumes on Commonwealth legal problems appeared, 
The International Law Standard and Commonwealth Developments in 
1966 and International and Comparative Law of the Commonwealth in 
1968. To the first of these volumes, Professor Wilson contributed chapters 
on concepts of statehood in the Commonwealth during the period 1917- 
39, neo-nationalism in Commonwealth states emerging since 1945, prob- 
lems of official representation and communication among Commonwealth 
members, and the manner in which the norms of international law have 
been incorporated into the law of various Commonwealth nations. 

The breadth of scholarship evidenced in Professor Wilson’s writings 
provides one measure of his contributions to international law and politi- 
cal science. By this measure, his contributions are indeed substantial. But 
there is another dimension to his scholarship, a dimension apparent in his 
writings, but perhaps most fully appreciated only by his students. That di- 
mension is depth, a depth of learning that plumbs the foundations of schol- 
arship and does not merely rest on the surface. 

What are these foundations that underlie Professor Wilson’s writings 
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and teachings? Three stand out. One of these is humanism—the proposi- 
tion that law and political science deal in the last analysis with the human 
individual and his problems. Another is empiricism—the proposition that 
deduced legal rules and hypothetical principles must pass the test of human 
experience. But the test of human experience is not sufficient in itself. For 
the third and architectonic proposition concerns the function of law and 
that function is to serve as a standard for human conduct. 

Thus, Professor Wilson’s humanistic approach leads his analysis of 
commercial treaties and their making to such questions as these: Can an 
alien get a job? Can he go to court to protect his rights? If he should die 
in a strange and foreign land, will he have the dignity of a decent burial? 
His adherence to empiricism leads him to face the fact that law, particularly 
international law, has its uncertainties. “It is easier to agree that the law of 
nations will continue to apply,” he wrote in his The International Law 
Standard in Treaties of the United States (1953), “than it is to say what 
the law is.” But it is the task of the international legal scholar to find out 
what the law is, hard as that may be, rather than seek a specious certainty 
through speculation only. Professor Wilson’s view as to the function of law 
as a standard for conduct is grounded in the premise that law is found, not 
made. But law is to be found in the human situation, not the hypothetical. 
Thus, in his Presidential Address to the American Society of International 
Law in 1958, Professor Wilson could insist that the “law is not a set of 
unchanging or unchangeable norms,” for the human situation changes. And 
at the same time, he could conclude that, if law serves as a standard for 
conduct in changing human situations, then law “is not an end in itself, 
but a means to moral ends.” 

As the foundations of his scholarship and teaching attest, Professor 
Wilson was not one of those who discarded the liberal tradition. His in- 
sistence upon law as a standard rejects the human degradation that is both 
a cause and a result of a Hitler’s Germany or a Stalin’s Russia. It is also a 
warning against the human defacement that can occur if the social sciences 
treat the individual only as a fact, a statistic, a quantifiable phenomenon. 
Not a little of the turmoil and torment of the 1960s is due to just such a 
process of human defacement. 

International law and political science owe many debts, then, to Pro- 
fessor Wilson, but ne’er so many as do his students. For his students, these 
essays attempt to acknowledge those debts. They also say: Pro meritis, 
magistro. 


D.RD. 
May 1970 
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Alona E. Evans” The self-executing 
treaty in contemporary American 
practice 


In international law there is no distinction between the self-executing 
treaty and the non-self-executing treaty. There is rather the presumption 
that a valid treaty will be executed by its signatories.‘ The distinction is 
one founded in internal law and determined by a state’s constitutional 
structure and usage. Fusion of executive and legislative power as in a 
cabinet or parliamentary system of government will usually, in practice, 
obviate any real problem as to the execution of a treaty legally concluded 
by the representatives of the executive where legislative implementation is 
needed; or the assent of parliament prior to the conclusion of a treaty may 
be required by constitutional fiat.? In the United States, however, the dis- 
tinction has been a subject of legal and political concern since the founding 


* Department of Political Science, Wellesley College 

1.See Advisory Opinion regarding Exchange of Greek and Turkish Populations 
under Lausanne Convention VI, P.C.1.J., Ser. B, No. 10, p. 20, where it was said that 
a “state which has contracted valid international obligations is bound to make in its 
legislation such modifications as may be necessary to ensure the fulfilment of the 
obligations undertaken.” Testifying at the hearings on the Genocide Convention, the 
Legal Adviser to the Department of State said: “It is clear that, whether or not a 
treaty is self-executing, the legislature has an international legal obligation to execute 
the contract” (Hearings before a Subcommittee of the Committee on Foreign Rela- 
tions on Executive O, the International Convention on the Prevention and Punish- 
ment of the Crime of Genocide, 81st Cong., 2d Sess. [1950], 158). Concern that this 
commitment would eliminate congressional discretion in regard to the implementa- 
tion of the convention was one of the strongest arguments advanced against its 
approval by the Senate. See, e.g., comments by Senator Bourke B. Hickenlooper, 
ibid., 31-32. The Deputy Under Secretary of State (Rusk) said, however, that the 
“State Department does not consider this convention to be ‘self-executing’....” 11 
Whiteman, Digest 860. 

The international obligation to execute a treaty is clear, for the treaty-making 
process from draft to signature to ratification affords a government ample opportunity 
to determine whether the agreement conforms to the requirements of internal law 
so that it can be duly enforced. See, e.g., Art. 43 and comment, International Law 
Commission, “Draft Articles on the Law of Treaties,’ 61 Am. Jour. Int. Law 394 ff. 
(1967); see also, Arts. 11 and 23 and comments thereon, ibid. 306-310, 334-336; 
Reports of the International Law Commission on the Second Part of Its Seventeenth 
Session, January 3-28, 1966, and on Its Eighteenth Session, May 4—-July 19, 1966, 
U.N., General Assembly, Off. Rec., 21st Sess., Supp. No. 9 (A/6309/Rev. 1). This 
article covers developments through mid-1967. 

2. For a brief summary of law and practice regarding the execution of treaties 
in states other than the United States, see Evans, “Self-Executing Treaties in the 
United States of America,” 30 Brit. Yb. Int. Law 178, 194 ff. (1954). 
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of the republic, given the constitutional division of powers between the 
President and Congress and the constitutional status of treaties as federal 
law. The matter of senatorial approval of the Genocide Convention pre- 
cipitated an intense controversy between 1949 and 1954 which synthesized 
a century and a half of dispute between the executive and legislative 
branches of the federal government over alleged infringement of congres- 
sional prerogatives by the treaty-making power and the distinction between 
self-executing treaties and non-self-executing treaties. The controversy led 
to vigorous, and narrowly unsuccessful, efforts to amend the Constitution so 
as to require, inter alia, the incorporation of treaties into internal law by 
act of Congress, thus eliminating any possibility of the treaty which would 
be self-executing by its own terms.’ Coming at a time of national dis- 
illusionment over the Cold War, involving the creation of a novel criminal 
offense which impinged upon the power of Congress as well as that of the 
states to define criminal law, but reflecting at the same time a burgeoning 
public concern with human rights, the convention could not have failed to 
arouse political dissension nor to have served as scapegoat for diverse and 
often extraneous interests. Yet the polemical situation aroused by the 
Genocide Convention was essentially a flare-up in the declining political 
conflict over the nature of the treaty-making power which has been evident 
in recent decades as the executive and legislative branches have become 


3. Convention on the Prevention and Punishment of the Crime of Genocide, 
1948, 78 UNTS 277. The convention was reported by the subcommittee to the Com- 
mittee on Foreign Relations with certain understandings but no further action was 
taken on it; 96 Cong. Rec. D 244, D 653 (1950). 

Senator John W. Bricker proposed amendments to the Constitution effecting 
changes in the treaty-making power, S.J. Res. 130, 82d Cong., 2d Sess. (1952), S.J. 
Res. 1, 83rd Cong., Ist Sess. (1953). For his views, see 99 Cong. Rec. 2022-2028 
(1953). The arguments for and against these changes are set forth in Hearings on 
S.J. Res. 1 and S.J. Res. 43 of the Senate Committee on the Judiciary, 83rd Cong., 
Ist Sess. (1953); Senate Committee on the Judiciary, Report of the Committee on 
the Judiciary on S.J. Res. 1, S. Rep. No. 412, 83rd Cong., 1st Sess. (1953). S.J. Res. 
1, as amended, failed adoption by the Senate by one vote; 100 Cong. Rec. 2375 
(1954). 

There is a massive literature on the issue of senatorial approval of the Genocide 
Convention and the proposed amendments affecting the treaty-making power; see 
Phillips, “The Genocide Convention: Its Effect on Our Legal System,” 35 Am. Bar 
Assoc. Jour. 623 (1949); American Bar Association, Report of Special Committee on 
Peace and Law through the United Nations, Sept. 1, 1949; Report and Recommenda- 
tions of the Section of International and Comparative Law on the Human Rights 
Covenant and the Genocide Convention to the House of Delegates of the American 
Bar Association, 1949; Hatch, “Treaty-Making Power: ‘An Extraordinary Power 
Liable to Abuse,’” 39 Am. Bar Assoc. Jour, 808 (1953); Sutherland, “Restricting the 
Treaty Power,” 65 Harvard Law Rey. 1305 (1952); Preuss, “On Amending the 
Treaty-Making Power: A Comparative Study of the Problem of Self-Executing 
Treaties,” 51 Mich. Law Rev. 1117 (1953). 

Obviously, a treaty cannot confer power upon the federal government in con- 
travention of the Constitution as treaties are made in pursuance of the organic act; 
see Powell v. Zuckert, 366 F.2d 634 (1966). 
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more aware of their interdependence in the making of foreign policy and 
ancient grievances over the division of the treaty-making power have 
waned.* 

What is a self-executing treaty? The term may be applied to two 
categories of treaties. Strictly defined, a self-executing treaty is immediately 
effective as law upon ratification (or exchange of ratifications where re- 
quired) without further implementation and provides a rule for individuals 
and for the federal and state governments,®° whereas a non-self-executing 
treaty requires implementation by either the legislative or the executive 
branch in order to be effective as law. In United States practice, however, 
the term “‘self-executing” can also be applied to a treaty, or treaty provision, 
which can be executed by the executive branch or provide a rule for the 
courts without recourse to congressional implementation, by reason of the 
prior existence of adequate relevant statutory enactments or decisional law, 
or because the treaty can be implemented by executive order.® 

The question of whether a treaty is self-executing or executory is a 
matter of practical concern—rather than of political polemic—for the 
executive branch when it is called upon to enforce a treaty or for the ju- 
dicial branch when it is called upon to determine individual rights and 
duties under the terms of a treaty. During the past two decades, this matter 
of definition has been before the courts in some fifty cases involving twenty 
treaties. The enforcement of the naval-deserter clause of the Treaty of 
Friendship and General Relations with Spain of 19027 provides the point 
of departure for an examination of the distinction between “self-executing” 


4. See, however, a report of growing opposition in the House of Representatives to 
the proposed treaties designed to change the regime of the Panama Canal; New York 
Times, Aug. 9, 1967, 16 (city ed.), and testimony before the Senate Committee on 
Foreign Relations, during its hearings on the control of foreign relations, that “there 
had been almost a ‘reversal’ since 1789 of the positions of the executive and legislative 
branches in foreign affairs.” [bid., Aug. 17, 1967, 1. 

5. The classic definition of ‘ ‘self-executing treaty” is found in Foster and Elam v. 
on 27 USS. (2 Pet.) 253 at 314 (1829 

6. See, e.g., Art. 6, Convention with Mexico for the Solution of the Problem of 
the Chamizal, 1963, 15 UST 21, 24 (requiring legislation to execute its terms); Art. 
2, Convention with Cuba for the Conservation of Shrimp, 1958, 10 UST 1703 (requir- 
ing the appointment of a conservation commission). Regarding the execution of the 
latter treaty, see Milliken v. State, 131 So. 2d 889 (1961). For rule-making powers 
of commissions appointed under conservation treaties, see Carros and Roche, “The 
Proposed International Commission for the Conservation of Atlantic Tunas,” 61 
Am. Jour. Int. Law 673 (1967). Art. 2 of the Shipowners’ Liability Convention of 
1936, 54 Stat. 1693, was held to be self-executing “by virtue of the general maritime 
law.” Warren v. U. ig 340 U.S. 523, 526 (1951). Art. XV of the Administrative Agree- 
ment under Art. Ill of the Security Treaty with Japan, 1952, was held to be non- 
self-executing as to military personnel and civilian components. U.S. v. Ekenstam, 
7 U.S.C.M.P. 168 (1956). Treaty provisions exempting resident aliens from military 
service are self-executing. 42 Ops. Atty. Gen., No. 28 (1968). 

7. 33 Stat. 2105, 2117. 
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and ‘“non-self-executing” where individual rights are concerned and the 
way in which the executive branch and the courts can be involved in the 
determination of this definition. 

The La Follette Seamen’s Act of 1915 was the culmination of a grow- 
ing concern in Congress and elsewhere for the need to correct the abuses 
to which seamen were exposed in their contractual relationships with their 
employers and in their working and living conditions on shipboard.* The 
statute contained a request to the President to terminate all treaty clauses 
inconsistent with its provisions, including clauses providing for the sum- 
mary return of deserting foreign merchant seamen to their ships.® It also 
repealed the law implementing these treaty deserter clauses.1? In the 
course of the next few years, all but two of the deserter clauses, as well as 
many of the treaties containing them, were terminated. The deserter clauses 
in the Treaty of Friendship and General Relations with Spain of 1902 and 
the Consular Treaty with Greece of the same year, however, remained in 
effect with respect to naval seamen by agreement of the parties.’ The 
rationale for the retention after 1915 of clauses preserving this anach- 
ronistic practice was not entirely clear, although it may have arisen out of 
the reluctance of Spain and Greece to interfere with the commercial status 
quo generally established by these treaties.1* Forty years later the deserter 
clause of the Spanish treaty became the subject of litigation three times in 
the course of seven years.*° 


8.38 Stat. 1164 (1915). U.S., House of Representatives, Committee on the 
Merchant Marine and Fisheries, Welfare of American Seamen and Safety of Life 
at Sea, H. Rep. No. 852, 63rd Cong., 2d Sess. (1914), H. Rep. No. 1439, 63rd Cong., 
3rd Sess. (1915). The objectives of the La Follette Seamen’s Act were further de- 
veloped in the Merchant Marine (Jones) Act, 41 Stat. 1007 (1920). The Democratic 
and Republican party platforms in 1912 both called for changes in the working 
conditions of seamen; 49 Cong. Rec. 4583 (1913). 

95sec; 165 38 Stat. 1164, 1184. Circular letter of May 29, 1915; For. Rel., 1915, 
3 ff. Twenty-six treaties containing deserter clauses were in force in 1915. 

10. Sec. 17, 38 Stat. 1164, 1184, repealing Rev. Stat., Sec. 5280, which incor- 
porated the Act of March 2, 1829, 4 ‘Stat. 359, as amended in 1855, 10 Stat. 614. 

11.33 Stat. 2105; 33 Stat. 2122. See Hackworth, 5 Digest 311-312, 2 ibid. 251. 

12. For the position of Greece, see For. Rel., 1916, 41-42. The United States 
wanted to denounce the Spanish treaty in its entirety; however, a modification of terms 
was agreed upon in which the deserter clause was not at issue, other than the elimina- 
tion of the reference to merchant seamen therein; For. Rel., 1919, Pt. I, 54-67. A 
decline in the enforcement of treaty-deserter clauses was noted prior to the adoption 
of the Seamen’s Act; 49 Cong. Rec. 4566 (1913) 

13. There was relatively little litigation or diplomatic discussion of the deserter 
clauses prior to 1915. The principal case dealt not with the validity of the practice 
but with the question of whether a ship in process of construction was, in fact, a 
warship within the meaning of the treaty with Russia of 1832, so that the accused 
could be charged with desertion of the ship; Tucker v. Alexandroff, 183 U.S. 424 
(1902). See U.S. v. Lawrence, 3 U.S. (3 Dall.) 42 (1795); Ex parte D’Oliveira, 7 Fed 
Cas. 853 (1813); U.S. v. Kelly, 108 Fed. 538 (1901); 6 Ops. Atty. Gen. 143 (1853); 
25 Ops. Atty. Gen. 77 (1903). See also, For. Rel., 1901, 483-484; ibid., 1902, 391- 
406; ibid., 1903, 411-417. The only post-1915 cases concerning deserters, other than 
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In Medina v. Hartman,‘ involving the desertion to Mexico of nine 
naval ratings from a Spanish training ship docked in San Diego, California, 
the Court of Appeals for the Ninth Circuit held that the clause could not 
be enforced because their desertion could only be said to have taken place 
when the seamen crossed the border into Mexico; there, however, they were 
beyond the reach of the treaty. The court noted obiter that had the desertion 
“occurred in the American port the Navy should be permitted to return 
petitioners to the Spanish Navy,” implying that this clause was self-execut- 
ing.t° Two years later Spain requested the return of one Perez-Varella, who 
deserted a naval training ship in New York.'® The accused argued un- 
successfully that the treaty had been abrogated by the immigration laws of 
1917, 1924, and 1952, which contained provisions relating to the deporta- 
tion of alien seamen, so that, as a deportable alien, he should have had 
access to the procedures established by these laws and not been held for 
surrender to Spain under the more summary procedure provided by the 
treaty. Judge Learned Hand, speaking for the Court of Appeals for the 
Second Circuit, found no evidence of a congressional intention to abrogate 
the application of the deserter clause to Spanish naval personnel by the 
passage of the various immigration laws; he concluded that the procedure 
outlined in the treaty for the recovery of such deserters did not violate due 
process of law.’* In approving rendition under the terms of the treaty, the 
court accepted it as self-executing and enforceable by the Immigration and 
Naturalization Service. 

The matter of whether the treaty clause was self-executing was squarely 
faced in U.S. ex rel. Martinez-Angosto v. Mason.'® A Spanish naval en- 
listed man who had been sent to the United States in 1960 to become a 
member of the crew of a destroyer which was being transferred by the 
United States to Spain deserted this vessel in Philadelphia. He was taken 
into custody by immigration authorities in New York three years later. The 
seaman petitioned for habeas corpus, arguing that the relevant clause of the 


the three concerning the Spanish treaty, were Ex parte Larsen, 233 F. 708 (1916) and 
Van der Weyde v. Ocean Transport Co., Ltd., 297 U.S. 114 (1936). There has 
apparently been no litigation concerning the deserter clause of the Greek treaty. 

14. 260 F.2d 569 (1958). 15. Ibid., 572. 

16. U.S. ex rel. Perez-Varella y. Esperdy, 187 F. Supp. 378 (1960), aff’d. 285 
F.2d 723 (1960), cert. den. 366 U.S. 925 (1961). Justice Douglas was of the opinion 
that certiorari should have been granted. 

17.285 F.2d 723, 724-726. Perez-Varella and another deserter successfully peti- 
tioned the Spanish government for release from surrender on the desertion charge. 
The Department of State commented that the “voluntary action” by the Spanish 
government “does not alter the position that ae Provisions of the treaty are ap- 
plicable in such cases.” 45 Dept. State Bull. 71 (1961). 

18. 232 F.Supp. 102 (1964), reversed 344 F.2d 673 (1965). 
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Spanish treaty did not provide an adequate procedure for the surrender of 
naval deserters and that it was not self-executing; consequently, he con- 
tended that he could not be held by naval or immigration authorities for 
surrender to Spain, but should, instead, be subject to deportation proceed- 
ings. The district court, however, following the rule of Perez-Varella, dis- 
missed the petition. On appeal, it was argued on behalf of the petitioner 
that the deserter clause depended upon Section 5280 of the Revised Statutes 
for enforcement, so that the unqualified repeal of Section 5280 in 1915, 
and the absence of any subsequent legislative enactment or executive order 
designed to enforce this clause, meant that it could not be executed by 
immigration or naval authorities.'® The appellee contended that the deserter 
clause was self-executing and supplied an adequate procedure for immigra- 
tion officers to follow in restoring deserters to their state of origin; it was 
also suggested that the treaty clause being later in date than Section 5280 
and different in text could be said to have repealed the statutory provision 
so that the latter’s subsequent repeal would have had no effect upon the 
deserter clause.?? The Court of Appeal for the Second Circuit reversed the 
decision of the district court and, essentially, its own holding in Perez- 
Varella. In a learned opinion, Judge Thurgood Marshall held that the 
Spanish deserter clause was not self-executing per se. Following the repeal 
of Section 5280 by the La Follette Seamen’s Act, there was no evident basis 
in law or administrative regulation for the enforcement of this clause. In 
the absence of such specific implementation, Judge Marshall found that 
neither the naval nor the immigration authorities had the power to arrest 
and imprison Martinez-Angosto for the purpose of returning him to Spain 
on a charge of desertion; consequently, his detention constituted a depri- 
vation of liberty without due process of law in violation of the Fifth 
Amendment.?! Judge Marshall, indicated, however (Judge Friendly, con- 
curring), that the executive branch could implement this treaty clause by 
its own power and ordered the detention of the appellant for a “reasonable 
time” pending issuance of such an order by the President.?? On this basis, 


19. Brief for Appellant, 9, 12. (Brief, courtesy of Edward Q. Carr, Jr., Esq., N.Y. 
Legal Aid Society. ) 

20. Brief for Appellee, 12, 13-14, 16-17. (Brief, courtesy of Roy Babitt, Esq., 
Special Assistant U.S. Attorney, $.D.N.Y.) 

21.344 F.2d 673, 675, 681-682. The Court noted that the Immigration and 
Nationality Act of 1952 afforded appropriate alternative procedure for this type of 
case; ibid. 688. See §§251—257, 66 Stat. 163, 219-223. 

22. For a general comment on the circuit court’s decision in Martinez-Angosto, 
see Swayze, “Naval Deserters-Application of 1903 Treaty of Friendship and General 
Relations with Spain: U.S. ex rel. Martinez-Angosto vy. Mason (2d Cir. 1965),” 
6 Columbia Jour. Trans. Law 136 (1966). 
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the clause comes within the category of the self-executing treaty which can 
be implemented without congressional action. 

An examination of the texts of the deserter clauses contained in the 
fifty-nine treaties concluded by the United States from 1788 to 1910 touch- 
ing upon this subject indicates that they were designed to provide a form 
of brevi manu extradition of a special class of offender based upon mari- 
time custom.?* There was no special legislation for the implementation of 
eight of the nine treaties concluded before 1829, all of which provided that 
consuls apply to judicial authorities for assistance in the recovery of de- 
serting seamen. Following the rule of U.S. v. Robins, in which a district 
court ordered the extradition of a fugitive at the request of Great Britain, 
in the absence of any authority in law other than the terms of Article XX VII 
of the Jay Treaty of 1794 it could be argued that the deserter clauses in 
these early treaties were self-executing.** From 1829 to 1915 there was 
statutory provision for the enforcement of such deserter clauses.?° Al- 
though Section 17 of the La Follette Seamen’s Act repealed this legislation 
without a specific exception for naval deserters, only merchant seamen were 
referred to in this section of the act (in Section 16 requesting the President 
to terminate treaty provisions relating, inter alia, to desertion) and in prior 
congressional discussions. Once the law was repealed, execution of the two 
treaty clauses which remained in force depended upon their specific terms 
and the availability of appropriate enforcing agents. The Spanish clause 
is addressed to “the competent national or local authorities.” It would seem 
to follow, as the appellee contended in Martinez-Angosto, that the immi- 
gration and naval authorities, especially the former, were “competent” for 
this purpose and that the treaty having the force of law and not specifically 


23. Four of the twenty-six treaties in force in 1915 equated the procedure of 
rendition of deserters to extradition. See consular conventions with Austria-Hungary, 
1870, 17 Stat. 821, Art. XII; Belgium, 1880, 21 Stat. 776, Art. XII; Romania, 1881, 
23 Stat. 711, Art. XII; Sweden, 1910, 37 Stat. 1479, Art. XII. It should be noted that 
the offense of desertion of a ship does not appear in U.S. extradition treaties. 

24.27 Fed. Cas. 825 (1799); 8 Stat. 116. The Robins case provoked intense 
controversy which was not entirely concerned with the extradition issue, for the Jay 
Treaty was unpopular with Congress; see Annals of Congress, 4th Cong., Ist Sess., 
400 ff. The President’s action in Robins was defended by John Marshall before 
Congress, ibid., 6th Cong., Ist Sess., 613-614. Despite the fact that this was a period 
of marked congressional sensitivity to infringement of its powers by the treaty-making 
power, the first extradition law was not passed until a half-century after Robins; act 
of Aug. 12, 1848, 9 Stat. 302. Cf. In re Metzger, 17 Fed. Cas. 232 (1847). 

The first statute on the subject of deserting seamen, 1 Stat. 131 (1790), was held 
not to apply to foreign seamen; Ex parte D’Oliveira, cited in n. 13 supra. The act 
of May 4, 1826, implemented the deserter clause in the treaty with France of 1822; 
4 Stat. 160. In 1829 Congress passed a law implementing treaty deserter clauses in 
general; 4 Stat. 359. Cf. dictum of Woodbury, J., in In re Sheazle, 21 Fed. Cas. 1214, 
1217 (1845); also 25 Ops. Atty. Gen. 77 (1903 ). 

25.4 Stat. 359; 10 Stat. 614, incorporated in Rev. Stat., Sec. 5280 (1874). 
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demanding executive or legislative implementation could be carried out by 
such executive officers.?° 

Increasing public sensitivity to human rights following World War II 
led to litigation designed to rectify oppressive laws such as the Alien Land 
Law of California and laws for the enforcement of restrictive covenants on 
real property. It was inevitable that the references in the United Nations 
Charter to the commitment of member states to the promotion of human 
rights and fundamental freedoms ** would be invoked as legal authority for 
attacks upon such laws. The most notorious case in which this happened 
was Sei Fujii v. State of California,*® which came before the California 
courts at the height of the controversy over the Genocide Convention and 
the Bricker Amendment. The plaintiff, an alien of Japanese origin, chal- 
lenged the validity of the section of the California Alien Land Law *° which 
provided that no alien ineligible for American citizenship could acquire real 
property on penalty of its immediate escheat to the state. He argued, inter 
alia, that the provision contravened the human rights provisions of the 
United Nations Charter. The trial court upheld the state; but on appeal, the 
decision was reversed on grounds that “perusal of the Charter renders it 
manifest that restrictions contained in the Alien Land Law are in direct 
conflict with the plain terms of the Charter [Articles 1, 2, 55, 56]... and 
with the purposes announced therein by its framers.” °° The case went to 
the California Supreme Court, which held with regard to the argument 
based upon the Charter that none of the provisions relied upon by the 
appellee was self-executing: “The language used in Articles 55 and 56 is 


26. Brief for Appellee, 20 ff., U.S. ex rel. Martinez-Angosto vy. Mason, 344 
F.2d 673 (1965). Naval authorities were also involved in this case because the 
offender entered the United States on an American naval vessel under orders to join 
the crew of the newly commissioned Spanish naval vessel. See Ex parte Toscano, 208 
F. 938, 942-943 (1913), in which Art. XI of Hague Convention V respecting the 
Rights and Duties of Neutral Powers and Persons in Case of War on Land, 36 
Stat. 2310, 2324, was held to be self-executing and enforceable by the executive 
branch. See also Ex parte Larsen, 233 F. 708, 709 (1916), noting that Rev. Stat., Sec 
5280, was repealed as to rendition of deserting seamen “except where the subject was 
controlled by treaty or convention with foreign governments.” 

The functions of the immigration inspector are stated generally in 8 C.R.F. Sec. 
103.1 (i) (1966 rev.); for general authority to apprehend deserters from U.S. military 
forces, see 10 U.S.C., Sec. 808. The Coast Guard functions include enforcement of 
federal laws upon the high seas and in American territorial waters and “prevention, 
detection and suppression of violations of laws of the United States,” 14 U.S.C., Secs. 
2, 89. Conservation treaties are implemented by statute authorizing enforcement by 
specific officers, e.g., 16 U.S.C., Sec. 772(d), implementing the Convention with 
Canada for Preservation of the Halibut Fishery of the Northern Pacific Ocean and 
Bering Sea, 1953, 5 UST 5S. 

27. Arts. 1(3), 55(c), 56, 76(c), 59 Stat. 1031. 

28.217 P.2d 481 (1950), rehearing den. 242 P.2d 595 (1950), reversed 242 P.2d 
617 (1952). 

29. Sec. 7, Act. 261, 1 Deering’s Gen. Laws 129 (1944). 

30. 217 P.2d 481, 488. 
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not the type customarily employed in treaties which have been held to be 
self-executing and to create rights and duties in individuals.” *' In the 
opinion of the court, the Charter provisions at issue represented a “moral 
commitment of foremost importance... [but] were not intended to super- 
sede existing domestic legislation.” *? 

Sei Fujii was neither the first nor the last case in which a litigant would 
attempt to argue from the Charter’s human-rights provisions.** In none of 
the cases examined, however, were the human-rights provisions the basis of 
the ratio decidendi; and in all of them these particular provisions were 
found to be non-self-executing, although they were sometimes treated as 
expressive of a policy objective.** Some provisions of the Charter, however, 
are self-executing. In Curran v. City of New York it was held that Articles 
104 and 105, concerning the legal capacity and immunities of the United 
Nations, are self-executing.*? The International Organizations Immunities 
Act of 1945 *° could be considered simply to reinforce this authority. In 
another case the Court of Appeals for the District of Columbia stated 
obiter that Articles 100 and 105 served to establish a privileged relation- 
ship for employees of the United Nations which could not be interfered 
with in an action for contempt of Congress directed against such em- 
ployees.*” 


31.242 P.2d 617, 621. The court found that the law violated the equal protection 
clause of the Fourteenth Amendment. 

32. Ibid., 622. The case provoked much discussion. Among the better treatments 
of the subject is Fairman, “Finis to Fujii,” 46 Am. Jour. Int. Law 682 (1952). 

33. See Kemp vy. Rubin, 69 N.Y.S.2d 680 (1947); Oyama v. State of California, 
173 P.2d 794 (1946), reversed 332 U.S. 633 (1948); Sipes v. McGhee, 25 N.W.2d 
638 (1947), reversed 334 U.S. 1 (1948) by decision in Shelley v. Kraemer, ibid.; 
Hurd v. Hodge, 162 F.2d 233 (1947), reversed 334 U.S. 24 (1948); Camp v. Rec- 
reation Board for District of Columbia, 104 F.Supp. 10 (1952); Rice v. Sioux City 
Memorial Park Cemetery, Inc., 60 N.W.2d 110 (1953), aff'd. 348 U.S. 880 (1954), 
on rehearing affirmance vacated and cert. dism. as improvidently granted 349 U.S. 70 
(1955); Pauling v. McElroy, 164 F.Supp. 390 (1958), aff'd. 278 F.2d 252 (1960), 
cert. den. 364 U.S. 835 (1960) sub nom. Pauling v. Gates; Camacho v. Rogers, 199 
F.Supp. 155 (1961); Vlissidis v. Anadell, 262 F.2d 398 (1959); Hitai v. Immigration 
and Naturalization Service, 343 F.2d 466 (1965), cert. den. 382 U.S. 816 (1965). 
See also Dossett v. State, 52 So.2d 490 (1951), in which it was unsuccessfully argued 
that the police power of the state over intoxicating liquor was lodged in the United 
Nations by virtue of chaps. ix and x of the Charter. 

34. The point is expressly discussed obiter in Pauling, Camacho, Vlissidis, and 
Hitai, cited in n. 33 supra. It has been argued that the Convention on the Political 
Rights of Women is self-executing, but that the Convention Concerning the Abolition 
of Forced Labor is not. U.S., Senate, Committee on Foreign Relations, Hearings on 
Human Rights Conventions, 90th Cong., 1st Sess., pt. 2, 115, 124 (1967). 

35.77 N.Y.S.2d 206 (1947), aff’d., 88 N.Y.S.2d 924 (1949). See also Balfour, 
Guthrie & Co., Ltd. v. U.S., 90 F.Supp. 831 (1950); International Refugee Organiza- 
tion v. Republic S.S. Corp., 92 F.Supp 674 (1950), reversed 189 F.2d 858 (1951). 

36. 59 Stat. 669. The act was made applicable to the United Nations by Executive 
Order 9698 of Feb. 19, 1946, 11 Fed. Reg. 1809. 

37. Keeney v. U.S., 111 F.Supp. 223 (1953), reversed on other grounds 218 F.2d 
843 (1954). 
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The Warsaw Convention of 1929 ** has been held to be self-executing 
so as to establish rights and measures of recovery for injury or wrongful 
death of a passenger in international transportation by air which supersede 
state law or public policy on the subject matter; °° and these provisions can 
be pleaded in American courts by nationals of a non-signatory state.*° 
There has been some difference between New York courts and federal 
courts, however, as to whether the convention can create a substantive 
cause of action for injury or wrongful death of a passenger. In Salamon v. 
Koninklijke Luchtvaart Maatschappij, N.V., the New York courts held 
that the convention was self-executing in this respect.‘ But the Court of 
Appeals for the Second Circuit took the position in two later cases that the 
convention only created a presumption of liability and not a new cause of 
action because the convention leaves the latter to the determination of the 
law of the forum selected by the plaintiff and hence is not self-executing.*” 
In Ulen v. American Airlines, Inc., it was held that the convention did not 
establish rules of procedure which could be regarded as superseding the 
Federal Rules of Civil Procedure.** 

Twelve Latin American airlines brought an action under Article 15 of 
the 1944 Convention on International Civil Aviation providing for national 
treatment in airport charges. The trial court held that Article 15 was self- 
executing and established a rule of law that could not be superseded by a 
regulation of the County Commissioners of Dade County, Florida, setting 
lower rates for the use of the Miami International Airport by four major 
United States airlines.** The court treated the article as a most-favored- 
nation clause, which in American practice is self-executing.*®° The Court of 


38. Convention for the Unification of Certain Rules Relating to International 
Transportation by Air, 49 Stat. 3000. 

39. Garcia v. Pan American Airways, Inc., 55 N.Y.S.2d 317 (1945), aff’d., 67 
N.E.2d 257 (1946), cert. den. 338 U.S. 824 (1946), aff'd. 84 N.Y.S.2d 408 (1948), 
cert. den. 338 U.S. 824 (1949); Block v. Compagnie Nationale Air France, 229 
F.Supp. 801 (1964); Kelley v. Société Anonyme Belge d’Exploitation de la Navigation 
Aérienne d/b/a Sabena Belgian World Airlines, 242 F.Supp. 129 (1965). 

40. Glenn vy. Cia Cubana de Aviacidn, S.A., 102 F. Supp. 631 (1952). 

41. Arts. 1, 17, 20, 21, 27, 28, 29, and 31, 49 Stat. 3000. 107 N.Y.S.2d 768, 771, 
772 (1951), aff'd. 120 N.Y.S.2d 917 (1953), appeal den. 122 N.Y.S.2d 818 (1953), 
reargument and appeal den. 124 N.Y.S.2d 342 (1953). 

42. Komlos vy. Compagnie Nationale Air France, 111 F.Supp. 393 (1952), re- 
versed 209 F.2d 436 (1953), cert. den. 348 U.S. 820 (1954); Noel yv. Linea Aero- 
postal Venezolana, 144 F.Supp. 359, 360 (1956), aff'd. 247 F.2d 677 (1957), cert. 
den. 355 U.S. 907 (1957). 

43.7 F.R.D. 371 (1947). 

44.61 Stat. 1180, 1184. Aerovias Interamericanas de Panamd, S.A. vy. Board of 
County Commissioners of Dade County, Florida, 197 F.Supp. 230, 245-246, 248 
(1961). 

45. See Hackworth, 5 Digest, 180-183. “It would be difficult for the United States 
to be able to give the required reciprocity, considering the fact that unconditional 
most-favored-nation clauses are open-ended,...if in each instance implementing 
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Appeals for the Fifth Circuit, however, reversing this decision, interpreted 
Article 15 as a conditional most-favored-nation clause, which in American 
practice is not self-executing. The court reasoned that the four United 
States companies had sustained the airport in its early days in return for 
lower rates which could therefore be regarded as a “valuable consideration” 
that would modify the interpretation of Article 15 as a most-favored-nation 
clause, and the award of such special rates, being earlier in date than the 
convention, meant that they would not be available to the Latin American 
companies whose use of the airport began after the convention became 
effective as law.*° An unconditional most-favored-nation clause, being self- 
executing, will take precedence over a provision of a state workmen’s 
compensation law limiting the amount of compensation payable to the 
nonresident alien heirs of a decedent.*’ 

The Convention for the Protection of Industrial Property of 1883 has 
historically been considered non-self-executing by the courts and the exec- 
utive branch.** This same interpretation has been followed in four recent 
cases. The convention cannot by its own terms give extraterritorial effect to 
the laws of the participating states, define the substantive law of unfair com- 
petition, or afford nationals of participating states access to federal courts 
on a national basis.*° 

The Supreme Court interpreted Article 4(1) of the Shipowners’ Liabil- 
ity Convention of 1936, limiting the liability of the shipowner for main- 
tenance and cure of sick or injured seamen, as a duty which extended 
beyond the end of the voyage “only until he [the seaman] was so far cured 


legislation by the Congress had to be obtained to extend the benefit of a treaty with 
a third country to the country claiming most-favored-nation rights. Self-execution is 
the only feasible answer to the problem, and it has been the one followed by executive 
and Senatorial practice in regard to the making of commercial treaties and by the 
courts in interpreting them.” Restatement (Second), Foreign Relations Law of the 
United States, Sec. 154 (1965). 

46. 307 F.2d 802, 807-808 (1962) sub nom. Board of County Com’rs. of Dade 
County, Florida vy. Aerolineas Peruanas, §.A., following Bartram vy. Robertson, 122 
U.S. 116 (1887), cert. den. 371 U.S. 961 (1963), rehearing den. 372 U.S. 932 (1963). 

47. Iannone v. Radory Construction Corp., 141 N.Y.S.2d 311, 315 (1955). Art. 
XII(1)(b), Treaty of Friendship, Commerce and Navigation with Italy of 1949, 
63 Stat. 2255, 2277. 

48.25 Stat. 1372 and subsequent revisions; 19 Ops. Atty. Gen. 273, 278-279 
(1889). See e.g., Accumulator Co. v. Julian Electric Co., 57 F. 605 (1893); Cameron 
Septic Tank Co. v. City of Knoxville, lowa, 227 US. 39 (1913); Robertson v. 
General Electric Co., 32 F.2d 495 (1929), cert. den. 280 U.S. 571 (1929). 

49. Convention for Protection of Industrial Property as amended through 1934, 
53 Stat. 1748. Art. 17: Vanity Fair Mills, Inc. v. T. Eaton Co., 133 F.Supp. 522 
(1955), modified on other grounds 234 F.2d 633 (1956), cert. den. 352 U.S. 871 
(1956), rehearing den. 352 U.S. 913 (1956); Arts. 1, 2, and 10 bis: Kemart Corp. 
v. Printing Arts Research Laboratories, Inc., 146 F.Supp. 21 (1956), aff’d. 269 F.2d 
375 (1959), cert. den. 361 U.S. 893 (1959); Art. 2: Eli Lilly & Co. v. Brenner, 248 
F.Supp. 402 (1965); Art. 2: Ortman v. Stanray, 371 F.2d 154 (1967). 
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as possible,” on the grounds that this had been the rule of American ad- 
miralty courts both before and after the conclusion of the convention.*° 
The provision was self-executing by reason of the availability of a corpus 
of decisional law on the subject matter. Two years later, Article 2(2) of 
the convention, providing that exceptions might be made by national laws 
or regulations to the shipowners’ liability for the illness, injury, or death 
of a seaman during employment, was held by the Supreme Court to be 
self-executing “by virtue of the general maritime law and...no Act of 
Congress is necessary to give them [the exceptions] force.” °' Again, the 
exceptions were created by the corpus of existing decisional law. 

The impact of a treaty upon the scope of a federal court’s jurisdiction 
will necessarily be strictly interpreted. In Hannevig v. U.S. the petitioner 
sought compensation in the Court of Claims for the requisitioning by the 
United States government during World War I of his contracts with certain 
shipyards.°? The court in dismissing the petition said with respect to the 
Claims Convention with Norway of 1940, which provided for the settle- 
ment of the petitioner’s claim against the United States: “In our opinion 
this convention or treaty, upon ratification by the Senate [sic], had the effect 
of withdrawing the claim made in plaintiff’s petition from the jurisdiction 
of this court as effectually as if this had been accomplished by a statute 
enacted by both Houses of Congress and approved by the President.” °* 
Referring to Hannevig, the Court of Claims observed in Gmo. Niehaus v. 
U.S. that a treaty “can, of course, limit the court’s jurisdiction, .. . but the 
issue always is whether the particular treaty-provision had that effect or 
merely established a substantive rule to be applied by the courts like other 
substantive legislation is applied.” °* The court held that the 1952 Con- 
vention with the German Federal Republic on Settlement of Matters Aris- 
ing Out of the War and the Occupation was “framed in terms of personal 
and national rights and claims, not in terms of judicial power or author- 
ity,” so that its “treaty-waiver” clause (Art. 3(2) of ch. 9) could not be 
invoked as an affirmative defense to an action for compensation for cash 
and negotiable securities which were vested in 1951 by the Attorney 


50.54 Stat. 1693. See letter of transmittal from Secretary of State (Hull) to 
President (Roosevelt), June 12, 1939, H.R. Rep. No. 1327, 76th Cong., ist Sess. 
(1939), 5. Farrell v. U.S., 167 F.2d 781 (1948), aff’d. 336 U.S. 511 (1949). 

51. Warren v. U.S., 340 U.S. 523, 526-528 (1951) reversing 179 F.2d 919 
(1949). The Secretary of State in his letter transmitting the convention to the Presi- 
dent, noted that Art. 2(1) was not included in the draft law for the implementation 
of the convention because it was self-executing and that Art. 2(2) was omitted from 
the draft because of the belief “that it will not be held by the courts to conflict with 
present law in this country.” H.R. Rep. No. 1327, 6, cited in n. 50 supra. 

52. 84 F.Supp. 743 (1949). 53. Ibid. 744. T.LA.S. 1865. 

54. 373 F.2d 944, 957 (1967). 
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General acting in pursuance of the Trading with the Enemy Act as 
amended.** A self-executing treaty can confer power directly upon a court, 
enabling it to compel arbitration without resort to the procedural require- 
ments of the United States Arbitration Act.** The provision in the Com- 
mercial Treaty with Japan of 1953 for arbitration of contract disputes °’ 
was at issue in a case in which the plaintiff attempted to avoid resort to the 
use of arbitration, as sought by the defendant, by arguing that incorpora- 
tion of reference to this clause in the seller’s counteroffer was not binding 
on the buyer although the latter had accepted the counteroffer. The 
plaintiff sought to exclude the counteroffer from the contract. The court 
held that the various communications exchanged in connection with the 
purchase order in question constituted the total contract, including the 
counteroffer referring to the arbitration clause of the treaty. The court said: 
“This treaty, insofar as it affects the parties, is read into and becomes a part 
of the contract.” °° 

The rights of nonresident aliens to benefits under workmen’s compen- 
sation laws or to the inheritance of property in the United States are usually 
governed by state law; however, such law can be modified by relevant 
treaty provisions. In Antosz v. State Compensation Commissioner the pro- 
vision in a commercial treaty with Poland for pecuniary benefits as one of 
two forms of relief available to a nonresident Polish national seeking to 
establish a claim to workmen’s compensation was held to cover benefits 
under the Workmen’s Compensation Law of West Virginia, thus over- 
riding the provision in this statute which denied the payment of such 
compensation to nonresident alien beneficiaries.°° The provision of the 
Commercial Treaty with Germany of 1923, allowing a nonresident alien 
who has inherited real property in the United States a term in which to sell 
it and remove the proceeds, was impliedly self-executing, but it did not 
reach the inheritance of personalty.°° The extension of the benefits of 


55. Ibid.; 6 UST 4411; 50 U.S.C., App. Secs. 1-40. Great Britain and France 
were also party to this convention. See also, Neri v. U.S., 102 F.Supp. 718 (1951), 
204 F.2d 867 (1953), cert. den. 348 U.S. 820 (1954) (waiver of claims under Treaty 
of Peace with Italy, 1947, 61 Stat. 1245). 

56. Cavac Cia Anénima Venezolana de Administracién y Comercio yv. Board 
for Validation of German Bonds in the U.S., 189 F.Supp. 205 (1960). Agreement 
eeerae Validation of Dollar Bonds of German Issue, 1953, 4 UST 885; 43 Strat. 
883. 

& 57. Art. IV(2), Treaty of Friendship, Commerce and Navigation, 1953, 4 UST 
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Stat. 1507. 43 S.E.2d 397, 400-401 (1947). Acts of West Virginia Legislature, 1945, 
Art. 5, Sec. 15-2, chap. 131. 

60. Treaty of Friendship, Commerce and Consular Rights, 44 Stat. 2132. Clark v. 
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the most-favored-nation and national treatment clauses of this treaty could 
not be inferred in the absence of specific provisions therefor where it was 
sought to avoid payment of inheritance taxes on a bequest to a nonresident 
alien for charitable purposes.*! The question of whether Article XIV of 
the Convention with the United Kingdom for the Avoidance of Double 
Taxation of 1945 ° operated so as to exempt income in the United States 
of a long-term inter vivos trust from taxation as capital gains of the trust, 
where the beneficiaries resided in the United Kingdom, was answered in the 
affirmative by the Court of Appeals for the Ninth Circuit, thus treating the 
provision as self-executing, and in the negative by the Court of Appeals 
for the Second Circuit.°* The Supreme Court held that the Second Circuit’s 
interpretation of the provision was “the one more consistent with its 
language, purpose, and intent.” 

The effect upon private rights in real property of cession of territory 
was a matter of frequent consideration in the courts in the nineteenth cen- 
tury and often turned upon the distinction between a self-executing and 
a non-self-executing treaty. Beginning with Chief Justice Marshall’s de- 
cision in Foster and Elam vy. Neilson in 1829,°° the rule has been that such 
treaties are self-executing as to land titles perfected prior to cession but not 
as to unperfected titles.°* The question of title was considered in two recent 
cases. In Amaya v. Stanolind Oil and Gas Co. the protection of prior titles 
by the Treaty of Guadalupe Hidalgo with Mexico of 1848 ® was held to 
afford national treatment to a Mexican landowner, but the treaty did not 
bar Texas from passing “reasonable and non-discriminatory statutes reg- 
ulating the title and possession of land,” and in this case, from confirming the 


Allen, 331 U.S. 503 (1947), affirming in part and reversing in part 156 F.2d 653 
(1946). But the right of action provided by this treaty for the enforcement of 
personal rights could be suspended by ae Meier v. Schmidt, 34 N.W. 2d 400, 402 
(1949), rehearing den. 35 N.W. 2d 500 (1949). 

61. Re Wieboldt’s Estate, 92 N.W. 2d 849, 853 (1958). 

62. 60 Stat. 1377. 

63. American Trust Co. v. Smyth, 247 F.2d 149 (1957); Maximov y. U.S., 299 
F.2d 565 (1962), aff’d. 373 U.S. 49 (1963). 64. Maximov v. U.S., 373 U.S. 49, 51. 

65. A treaty “is, consequently, to be regarded in courts of justice as equivalent 
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32 US. (7 Pet.) 51, 88-89 (1833). Art. VIII, Treaty of Amity, Settlement, and 
Limits with Spain of 1819, 8 Stat. 252, 258. 

66. Cf. Minturn v. Brower, 24 Cal. 644 (1864) and U.S. v. Flint, 25 Fed. Cas. 
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67. Art. VIII, 9 Stat. 922. 
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respondent’s “title by limitation” through adverse possession of the land 
in dispute.®* The terms of Article II of the Convention with Russia for the 
Cession of Alaska of 1867 were not self-executing so as to give members 
of a church title to land upon which the church had been built because the 
land was not described in the article; it established at the most a “posses- 
sory right” in the land amounting to an inchoate title.®® A different kind of 
property right was at issue in a case concerning the apportionment of 
water diverted from the Rio Grande between riparian owners and owners 
of land not adjacent to the river. The Court of Appeals for the Fifth Cir- 
cuit held that while the 1944 Treaty with Mexico regarding the Use of the 
Waters of the Rio Grande “° established the principle of diversion and ap- 
portionment of diverted water between the signatories, it did not “make 
any provision as to how or by whom the water so apportioned and allocated 
should be used upon being diverted.” The court further stated that if “any 
intent had been present to create or protect or give a priority to individual 
property rights of one group resulting in the diminution or divestment of 
those of another group, the operative language would have been couched 
in more explicit terms.” 71 The terms of the provision could not be in- 
terpreted as being self-executing. 

What conclusions can be drawn from the above cases, decided during 
the decades studied and considering one way or another the definition of 
“self-executing treaty”? The courts have held that treaty provisions can 
be self-executing as to perfected land titles but not for unperfected titles, 
that unconditional most-favored-nation clauses are self-executing whereas 
conditional most-favored-nation clauses are not, that self-executing pro- 
visions can grant or take away access to courts or establish rights for non- 
resident aliens under workmen’s compensation laws but that this concern 
for “rights” does not extend to treaty provisions dealing with rights in in- 
dustrial property or with “human rights and fundamental freedoms” under 
the United Nations Charter. It is possible to state a definition of “self- 
executing” or “non-self-executing” in abstract terms, as was done at the 
beginning of this essay, but an attempt to define “‘self-executing” or “non- 
self-executing” in terms of a particular subject matter can be carried only 
so far before exceptions begin to undermine the nice distinction, as in 


68. 158 F.2d 554, 558-559 (1946), affirming 62 F.Supp. 181 (1945), cert. den. 
331 U.S. 808 (1946), rehearing den. 331 U.S. 867 (1947). 
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Amaya, Gmo. Niehaus, or Aerolineas Peruanas.** As with any contract, 
the text of the treaty itself, the intent of the parties, the circumstances sur- 
rounding the conclusion of the treaty, considerations of the internal law of 
the parties, the climate of political opinion at the time the treaty is con- 
cluded, ratified, or submitted to judicial interpretation, and the circum- 
stances in which the litigants seek to apply the treaty at issue, all affect 
judicial determination of the definition. In the cases examined the courts 
have displayed an alertness to the effect of the self-executing treaty pro- 
vision as one form of federal law upon the rights or duties of individuals, 
whether government officials or private persons, and they have been mind- 
ful of the international implications of treaty interpretation. The cases sug- 
gest that the kind of concern which has been expressed in the recent past 
in Congress and elsewhere as to the deleterious impact of the self-executing 
treaty upon the American constitutional system has not been founded upon 
an appreciation of the realities of judicial interpretation. 


72. Cited in nn. 67, 54, and 46, respectively, supra. 


Hans W. Baade* “‘Constitution-making”’ 
treaties and international courts: judicial 
review within the European communities 


Judicial control of the validity of rule-making and adjudication by organs 
of the European Communities through their Court of Justice may be sub- 
sumed, it is submitted, under the general subject of nullity and avoidance 
in public international law, a subject dealt with by the present writer at 
some length in a previous study.‘ That study was, in essence, a search for 
tules of public international law which vitiate the intended consequences of 
acts attributable to one or more sovereign states or international organiza- 
tions and designed to create, modify, or abolish rights or obligations 
arising under public international law. It arrived at the following con- 
clusions: 


general international law distinguishes between (1) non-acts which 
are acts emanating from non-subjects of international law (but 
these acts can be validated by adoption and ratification); (2) valid 
acts which also include many instances of non-conformity with re- 
quirements of international law regarded as directive or subject to 
preclusion, particularly in the field of arbitration and adjudication; 
and (3) voidable acts, that is, provisionally or at least potentially 
valid acts that can be avoided by an appropriate extra-judicial 
declaration. There are, generally speaking, no void acts in public 
international law.’ 


Former President Winiarski of the International Court of Justice seems 
to have been essentially right in his view, last expressed in his dissenting 
opinion in the Certain Expenses of the United Nations case, that in the 
international legal system, “there is, in the absence of agreement to the 
contrary, no tribunal competent to make a finding of nullity,” and that “it 
is the State which regards itself as the injured party which itself rejects a 
legal instrument vitiated, in its opinion, by such defects as to render it a 
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nullity.” * This position is subject to two reservations. The first, which is 
of no interest here, relates to ius cogens, which has recently become the 
subject of a lively debate. The second reservation concerns international 
organizations. Judge Morelli had argued in his concurring opinion in the 
Expenses case that the recognition of an unlimited right of member states 
to challenge unilaterally the validity of acts of international organizations 
would be highly likely to destroy their power to function.® 

Judge Morelli’s pessimistic estimate has proved accurate to an alarm- 
ing extent. Still, his conclusion is open to question that under general 
international organizations law, acts of international organizations are 
voidable only to the extent that there is a judicial or administrative pro- 
cedure to avoid them: pas d’annulation sans instance, to quote a familiar 
maxim of French law. On the other hand, with respect to a specific or- 
ganization, the situation might be different: 


it might well be contended that there is a general principle of 
modern public law embodying a narrower concept of the French 
maxim just quoted: that where the law enumerates the categories 
of defective acts and at the same time provides for a specific pro- 
cedure for effacing such acts, the enumeration is exhaustive and 
the procedure exclusive. In effect, this means that once the min- 
imum threshold requirements for the creation of colorable acts 
have been met, all acts are deemed valid unless subject to the 
enumerated defects and until annulled by the prescribed pro- 
cedure. This common “hard core” of Continental administrative 
law and the rule of the exhaustion of administrative remedies, if 
transplanted to the law of international organizations, stands for 
the proposition that where the constitutional or administrative law 
of an international organization provides a procedure for annulling 


3. 1962 I.C.J. Repts. 151, 232. See also Judge Winiarski’s individual opinion in the 
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acts taken by organs of that organization, this procedure is exclusive 
as regards the acts subject to it, and that member states have by the 
mere fact of membership agreed to waive their right to challenge 
the validity of such acts through the means afforded by general 
international law.’ 


The law of the European Communities contains specific procedures 
for the control of the validity of Community acts. This paper will analyze 
that law to ascertain the extent to which the member states of the Communi- 
ties have waived rights under general international law to contest the validity 
of the acts of the Communities. 


1. Supranational rule-making and administration 


The three European Communities are usually considered to be “supra- 
national” organizations. This term, which was expressly used in the au- 
thentic French text of the European Coal and Steel Community Treaty of 
April 18, 1951,% is conspicuously absent in the Rome treaties of March 
25, 1957, which establish the European Economic Community (EEC) and 
the European Atomic Community (Euratom).® While this omission is 
intentional,’° it still seems useful for present purposes to treat the three 
Communities as one more or less coherent system, with their “supra- 
national” character as a convenient label for separate classification in the 
realm of international organizations. 

This appears to be justified mainly by the following two considerations. 
First, the European Communities have been fitted, or at least are pres- 
ently being molded, into a common legal and organizational framework. 
The Convention on Common Institutions, concluded simultaneously with 
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the European Communities treaties, created a common Assembly and a 
common Court of Justice which replaced the corresponding organs of the 
Coal and Steel Community."! Further, the agreement on the unification of 
the executives, concluded in April, 1965, has similarly combined the three 
Councils of Ministers on the one hand, and merged the High Authority 
of the Coal and Steel Community with the EEC and Euratom com- 
missions. '” 

True, these common institutions merely exercise their functions “under 
the conditions respectively laid down” in their three constitutive instru- 
ments, and there is thus no formal merger of substantive treaty powers.** 
Still, the close interrelation of the substantive areas covered by the three 
treaties, the administration of these instruments by common organs of 
government, and—perhaps most significantly—the control of the function- 
ing of the three treaties by one Court of Justice can hardly fail to lead 
to a further assimilation, if not to an ultimate merger, of the three presently 
existing discrete bodies of substantive Community law. 

Such a process of assimilation is already apparent in the decisions of 
the Court of Justice of the European Communities. This court had been 
in operation as the judicial organ of the European Coal and Steel Com- 
munity for more than five years before assuming its present comprehensive 
duties. Since it took some time for cases under the 1957 treaties to reach 
the adjudication stage, the entire first decade of the Court’s existence was 
concentrated on Coal and Steel Community law.1* The Court has made 
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use of past experience in deciding cases arising under the new treaties, just 
as it has, on occasion, seen a confirmation of its decisional law under the 
Coal and Steel Community Treaty in a specific provision of the EEC 
treaty. Thus, the two main treaties have been interrelated by analogy *° 
and, occasionally, by contrast.'® Jurisdictional hurdles arising under the 
earlier treaty have been jumped by resorting to the appropriate clause of 
the 1957 treaty.17 Most important, it seems reasonably certain that the 
general “unwritten” constitutional and administrative Community law de- 
veloped by the Court for the Coal and Steel Community has become what 
might be called the common customary law of all three Communities. 

The second major reason for here treating the three European Com- 
munities as one discrete phenomenon is their “supranationality.” This is 
still a rather nebulous concept, with very strong ideological overtones.'* 
As an abstract category, it can, to adopt an expression coined by Learned 
Hand, be termed a “meaningless scholasticism.” *° Still, “supranational” 
seems to be a convenient label for the common core of the distinguishing 
marks of these three international organizations. This common core is the 
exercise of not merely internal (“‘organizational” or “administrative”) but 
of real executive or legislative powers by an organ of an international 
organization which is not accountable to the governments of its con- 
stituent states for such acts.*° In other words, the essence of supranational- 
ity is the independence of the executive or legislative organ of an inter- 
national organization from the day-to-day political processes of the states 
constituting that organization, and from the pressures created by these 
processes. 

The prototype of such a supranational organ of an international 
organization was the High Authority of the European Coal and Steel Com- 
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munity. It was not accountable to the member governments or to their 
representative organ, the Council of Ministers. In the execution of its re- 
sponsibilities, the High Authority issued decisions, recommendations, and 
opinions. These functions have now passed to the single Commission. De- 
cisions of the High Authority were binding in all their details; and recom- 
mendations were binding as to their objectives, but not as to the means of 
attainment. Opinions, other than certain negative opinions on investment 
programs, were not binding.‘ The High Authority could enforce compli- 
ance with its decisions and directives by enterprises in the member states 
through the imposition of financial sanctions and penalties. The decisons 
imposing such sanctions and penalties were executory in the member states 
in the same manner as domestic money judgments. Although it had the 
power to decide that a member state had violated the treaty, the High Au- 
thority could not impose similarly stringent sanctions upon member states. 
It could suspend the payment of funds that the Community might owe the 
offending state or authorize the other states to take retaliatory action.” 
By contrast, the powers of the EEC Commission are substantially more 
limited. This decrease in supranational authority is to some extent a 
symptom of the general slowdown of European integration.2? However, 
some of the reasons for the diminution of “executive” authority are inher- 
ent in the structure of the EEC and Euratom treaties. The Coal and Steel 
Community Treaty regulates a limited field in considerable detail. Thus, 
while the High Authority had substantial powers, these were closely de- 
fined and regulated by the constitutive instrument. By contrast, the EEC 
treaty covers the entire “Common Market,” i.e., the interstate and foreign 
trade of the six member states. It abounds with generalities and can at 
least in some regards almost be called a pactum de contrahendo.** Con- 
sequently, the powers wielded by the EEC as a whole are vastly more ex- 
tensive, both as to substance and discretion in implementation, than those 
conferred upon the Coal and Steel Community. It therefore seems quite 


21. E.CS.C. Treaty, Arts. 14 and 54, Sec. 5. 22. Ibid., Arts. 92, 98. 


23.See Stein, “An American Lawyer Views European Integration—An Intro- 
duction,” in 1 Stein and Nicholson, eds., American Enterprise in the Common Market: 
A Legal Profile (1960), 1, 3; Haas, The Uniting of Europe: Political, Social, and 
Economic Forces 1950-57 (1958), 106-110 and passim. Cf. Kaiser, “L’Europe des 
Savants: European Integration and the Social Sciences,” 4 Jour. Common Market 
Studies 36 (1965). Professor Haas has re-examined the assumptions of his 1958 
study; see his “The Uniting of Europe and the Uniting of Latin America,” 5 ibid. 315 
(1967). 

24. Von der Heydte, “Die politischen Organe der Europdischen Wirtschafts- 
gemeinschaft,” 54 Die Friedenswarte 1, 2 (1957). Hallstein, “The EEC Commission: 
A New Factor in International Life,” 14 Int. & Comp. Law Quar. 727 (1965), uses 
the term “outline-treaty.” 
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logical that the member states chose to retain a more active role in the 
business of the EEC than they had reserved for themselves in the 1951 
treaty. This has been accomplished primarily by making the most im- 
portant power of the Community, that of issuing regulations, a com- 
bined function of the supranational Commission and the member-state- 
controlled Council.” 

While there are thus substantial differences in the internal separation 
of powers of the two major Communities, their powers of action in the 
member states and toward the member governments are very similar. The 
EEC issues regulations, directives, decisions, recommendations, and opin- 
ions. Regulations have general application and are binding in every re- 
spect. They are directly applicable in all member states. Directives are 
binding as to their objectives upon the member state to which they are 
addressed, but leave the latter free to select the appropriate means for 
their implementation. Decisions are binding in every respect upon those 
to whom they are addressed. Opinions and recommendations, on the other 
hand, are not binding.?® Again, the Community can enforce compliance 
with its regulations and decisions by imposing pecuniary sanctions; and 
its decisions imposing such sanctions on persons or enterprises other than 
states are executory in the member states in the same manner as domestic 
money judgments.?’? On the other hand, the EEC and Euratom are not 
empowered to adopt sanctions against offending states; their only re- 
course is to resort to judicial proceedings limited to the adjudication of the 
fact of violation.** 

In sum, both the European Coal and Steel Community and the EEC 
have substantial powers in and with respect to their member states. These 
powers include the entire gamut of coercive public action: rule-making, 
adjudication, and enforcement. To a large extent, the organs exercising 
these powers on behalf of the Communities are supranational in character, 
i.e., not subject to the direct control of the member states. This being the 
situation, a comprehensive system of judicial control appears to be almost 
a requirement of logic, and not only a symptom of the general Continental 
European trend toward the perfection of judicial control of the legality of 
administrative action. 


25. See, generally, Rabe, Das Verordnungsrecht der Europdischen Wirtschafts- 
gemeinschaft (1963); Wagner, Grundbegriffe des Beschlussrechts der Europdischen 
Gemeinschaften (1965). 

26. EEC Treaty, Art. 189; Euratom Treaty, Art. 161. 

27. EEC Treaty, Art. 192; Euratom Treaty, Art. 164. 

28. EEC Treaty, Art. 169; Euratom Treaty, Art. 141. 
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2. Judicial control of supranational acts 


Conceivably, the member states could have entrusted the judicial con- 
trol of the acts of the European Communities to their domestic courts. 
After all, these are charged with the duty of executing the pecuniary ad- 
judications of the Community. Such a technique would have raised the 
danger of the unequal application of the treaties in the member states, 
which would be incompatible with the overriding purpose of establishing 
a common market. Not surprisingly, the member states chose the op- 
posite approach. The European Coal and Steel Community Treaty es- 
tablished a Court of Justice, with exclusive jurisdiction to adjudicate the 
validity of Community acts. This Court is now the Court of Justice of all 
three Communities. Both the Coal and Steel Community Treaty and the 
1957 treaties provide that whenever the validity of a Community act—as 
measured by “higher” Community law—is in question, courts of member 
states have to submit this issue to the European Court of Justice for pre- 
liminary decision.?? Under the 1957 treaties, this reference or certification 
procedure is optional as to lower courts but mandatory as to courts of last 
resort, and extends not only to the validity but also to the interpretation of 
Community law.*° 

Thus, the Court of Justice of the European Communities has exclusive 
ultimate jurisdiction as to the validity of all acts of the Communities; and 
the judicial systems of the member states are expressly deprived of ultimate 
competence in this area. Where authorized to do so by internal law, they 
can still declare provisions of the Community treaties or individual Com- 
munity acts to be invalid under the terms of the forum’s constitution, or 
ineffective in view of supervening domestic legislation.*t A disregard of 
Community law in this manner would, of course, entail the international 


29. E.C.S.C. Treaty, Art. 41; EEC Treaty, Art. 177, Sec. 1(b), in connection 
with Sec. 3 (Art. 177 of the EEC Treaty corresponds to Art. 150 of the Euratom 
Treaty). 

30. The leading cases on reference for interpretation purposes are De Geus vy. 
Bosch & Van Rijn, 8 Sammlung 97 (1962); Van Gend & Loos yv. Netherlands Fiscal 
Administration, 9 Sammlung 1 (1962); and Costa vy. ENEL, 10 Sammlung 1253 
(1964). 

31. To the effect that the latter is possible under Italian law, see the judgment of 
the Italian Constitutional Court of February 24, 1964, in Costa v. ENEL (English 
translation in 1964 Common Market Law Repts. 425, 435-446). See, in this con- 
nection, Stein, “Toward Supremacy of Treaty-Constitution by Judicial Fiat: On the 
Margin of the Costa Case,” 63 Mich. Law Rev. 491 (1965); and, generally, Wagner, 
“Das Recht der Europaischen Wirtsgemeinschaft und die nationale Rechtsordnung 
der Mitgliedstaaten,” 1965 Die Oeffentliche Verwaltung 307; Karl Carstens, “Der 
Rang europidischer Verordnungen gegeniiber deutschen Rechtsnormen,” Fest- 
schrift fiir Otto Riese (1964), 65; Report of the Legal Committee of the European 
Parliament of May 25, 1965, on the Primacy of Community Law over the Law of the 
Member States, Parlement Européen, Documents de Séance, 1965-1966, Doc. 43. 
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responsibility of the member state in question; and the issue of its de- 
linquency could be adjudicated by the Court of Justice. Thus, at the in- 
ternational level, i.e., within the “constitutional” framework of the Com- 
munity treaties, the position of the Court of Justice as the final arbiter of 
the validity of Community acts is beyond dispute. 

The schemes of the two sets of treaties for the adjudication of the 
validity of Community acts, while differing in some details, are substan- 
tially identical.** The prototype is furnished by the Coal and Steel Com- 
munity Treaty, especially Article 33. This article confers jurisdiction upon 
the Court of Justice to adjudicate appeals for the annulment (recours en 
annulation in the authentic French text) of decisions and recommendations 
of the High Authority. These are, with the exception of one species of 
opinion expressly assimilated to decisions for judicial review purposes, the 
only types of Community acts that are binding.** The four grounds for 
annulment appeals, enumerated in Article 33, are lack of jurisdiction, 
violation of substantive form requirements (formes substantielles), viola- 
tion of the treaty or of any rule of law relating to its application, and abuse 
of discretion (détournement de pouvoir). Article 173 of the EEC Treaty 
similarly confers upon the Court of Justice power to review the legality of 
all Community acts other than opinions and recommendations of the 
Council or Commission, i.e., regulations, directives, and decisions—or, in 
other words, all binding acts of the Community. The grounds for review 
are identical with those listed in Article 33 of the Coal and Steel Com- 
munity Treaty. 


32. See, generally, Bebr, Judicial Control of the European Communities (1962); 
Buergenthal, “Appeals for Annulment by Enterprises in the European Coal and Steel 
Community,” 10 Am. Jour. Comp. Law 227 (1961); Hay, “Federal Jurisdiction of the 
Common Market Court,” 12 ibid. 21 (1963); Steindorff, Die Nichtigkeitsklage im 
Recht der Europdischen Gemeinschaft fiir Kohle und Stahl (1952); Bonaert, Frowein, 
Galland, Houben, Michotte, and Wieacker, Fragen der Nichtigkeits- und Untdatigkeits- 
klagen nach dem Recht der Europdischen Gemeinschaft fiir Kohle und Stahl (1961); 
Daig, “Die Gerichtsbarkeit in der Europdischen Wirtschaftsgemeinschaft und der 
Europaischen Atomgemeinschaft, mit vergleichenden Hinweisen auf die Europidische 
Gemeinschaft fiir Kohle und Stahl,” 83 Archiv des 6ffentlichen Rechts 132 (1958), 
and his “Zum Klagerecht von Privatpersonen nach Art. 173 Abs. 2 EWG—, 146 Abs. 
2 EAG-Vertrag,” Festschrift fiir Otto Riese (1964), 187; and the annotations to 
Arts. 164-192 of the EEC Treaty in von der Groeben and von Boeckh, Kommentar 
zum EWG-Vertrag (1960), II, 103-163, and in 5 von der Groeben and von Boeckh, 
Handbuch fiir Europdische Wirtschaft (loose-leaf, with supplements up to July, 1964). 
For a short but highly informative summary, see Catalano, Manuel de droit des 
Communautés Européennes (1962), 56-91. 

33. It should be noted that pursuant to Art. 38 of the E.C.S.C. Treaty, the Court 
may, on the petition of a member state or of the High Authority, annul acts of the 
Assembly or of the Council but only on the grounds of lack of jurisdiction or viola- 
tion of substantive form requirements. It has been suggested that this restriction of 
the grounds for recourse follows from the fact that under the E.C.S.C. Treaty, neither 
the Council of Ministers nor the Assembly has any real powers of decision; see 
Catalano, op. cit., n. 32 supra, 61-62. 
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Annulment appeals under the Coal and Steel Community Treaty have 
to be taken within one month of the publication or notification, as the case 
may be, of a challenged recommendation or decision.** The EEC 
Treaty provides for a corresponding limitation of two months.*® Under 
both sets of treaties, appeals do not automatically suspend the executory 
character of Community acts. Nevertheless, both sets of treaties authorize 
the Court of Justice to stay the execution of the act appealed from.** If the 
appeal is well-founded, the Court of Justice declares the act in question 
null and void (nul et non avenu). However, when annulling regulations 
under the 1957 treaties, the Court can, in appropriate cases, provide that 
some portions of the annulled regulation shall remain effective.*? 

Under the Coal and Steel Community Treaty, the Council and the 
member states have standing to attack the validity of all Community acts 
listed in Article 33 on all four grounds there specified. The 1957 treaties 
confer similar standing on the member states, the Council, and the Com- 
mission. It seems generally agreed that this standing is independent of any 
actual interest in the case at hand. The member states and the chief organs 
of the Communities are entitled, as of right, to enforce the rule of law within 
the Communities by the means afforded in the three constitutive instru- 
ments.*® 

The position of enterprises and, in the case of the 1957 treaties, of 
individuals, is quite different. Under both sets of treaties, enterprises can 
attack the validity of decisions affecting them on all four grounds that are 
available to the states and to the Community organs. However, they are 
sharply limited in their redress against what may loosely be called quasi- 
legislative acts, i.e., Community rule-making in the form of general de- 
cisions under the Coal and Steel Community Treaty, and regulations under 


34. E.G:S.G. Treaty, Art. 33; Sec: 3: 

35. EEC Treaty, Art. 173, Sec. 3; Euratom Treaty, Art. 146, Sec. 3. It has been 
argued that this situation is hardly normal, and that the prescription period of the 
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606-608 (1965). 
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38.See Lagrange, op. cit., n. 35 supra, 608; ASSIDER vy. High Authority, 1 
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Groupement des Industries Sidérurgiques Luxembourgeoises v. High Authority, 2 
Sammlung 53, 121 (1956). 
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the Rome treaties. General decisions and recommendations of the High 
Authority are subject to attack by enterprises only if they constitute an 
abuse of discretion specifically affecting them. The Rome treaties have 
eliminated direct attacks by enterprises on the validity of regulations al- 
together.*® (Directives, being addressed to member states, are also not 
subject to attack by enterprises or individuals. ) 

In a relatively early decision under the Coal and Steel Community 
Treaty, the Court observed, in this connection, that 


the treaty contains no indication permitting the conclusion that 
private enterprises have been granted...a right to review of the 
“constitutionality” of general decisions; i.e., their compliance with 
the Treaty; for these are, after all, almost acts of legislation emanat- 
ing from a public authority and having legal effect erga omnes. 

On the other hand, it is true that Article 33 affords a right of 
action in the annulment of a general decision because of abuse of 
discretion toward an enterprise; but this is an exception, because 
in this situation the individual element still predominates.*° 


Thus, enterprises are limited in their recourse against the exercise of Com- 
munity rule-making powers. Understandably, they have sought various de- 
vices for enlarging their means of redress; and in these attempts, they 
have generally received encouragement from learned commentators.** An 
early line of approach was the contention that “abuse of discretion” as a 
criterion for enterprise attack against general High Authority decisions 
encompasses the three other grounds that are available to states and the 
Council generally, and to enterprises against decisions “affecting them.” 
This argument was rejected by the Court as contrary to the clear intent of 
the treaty.*? It seems difficult to quarrel with the Court on this score, but 
one still wonders if the reasonably clear criteria of jurisdiction, formal 
correctness, and substantive legality might not have been used to give some 
more definite scope to that most baffling of all Community treaty terms, 
détournement de pouvoir. 

39. EEC Treaty, Art. 173, Sec. 2; Euratom Treaty, Art. 146, Sec. 2; Confédération 
Nationale des Producteurs des Fruits et Legumes v. EEC Council, 8 Sammlung 961, 
977-978 (1962). 
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Another line of attack proved more fruitful. The Court has consistently 
held that the distinction between general and individual decisions depends 
upon the actual content and purpose of the decision in question, and not 
upon its formal label.** This approach has received express approval in the 
1957 treaties, which specifically permit enterprise attacks on decisions 
which, although in the form of regulations, are “of direct and specific 
concern” to them.** 

By far the most important exception from the principle of non- 
reviewability of Community rule-making by “private” actions, however, is 
derived from the treaties themselves. This is the rule that wherever an 
enterprise has standing to seek the annulment of a decision, it can also 
challenge the legality of the regulation or general decision underlying the 
decision at hand on all four grounds available as to the latter. Article 36 
specifically provides that where the High Authority, after giving the enter- 
prise concerned an opportunity to present its views, has imposed a pecu- 
niary sanction or penalty, the enterprise affected can lodge “recours de 
pleine jurisdiction,” and attack the decision or regulation alleged to have 
been violated on the grounds enumerated in Article 33. The Court has 
held that Article 36 gives expression to a general principle capable of 
being applied by analogy to suits under Article 33. Consequently, at least 
when faced with a decision or sanction affecting it, an enterprise can rea- 
sonably challenge the legality of the underlying general decision or rec- 
ommendation, even if that decision or recommendation is no longer open 
to challenge by a “public” party, and not open to direct challenge by the 
complainant at any time.*® This rule, in part laid down by the ECSC 
Treaty and in part judge-made, has been expressly adopted by the Rome 
treaties. Thus, Article 184 of the EEC Treaty provides that where a 
Community regulation is at issue, the parties may, in spite of the two- 
month limitation for direct challenges provided by Article 173, invoke all 
the grounds specified by that article in alleging that the regulation in 
question is “inapplicable.” 

This latter expression has been chosen with some care.*® It draws at- 
tention to a further refinement that is codified in the Rome treaties but also 
applicable to the Coal and Steel Community Treaty by judicial construc- 


43. Cases cited in n. 42 supra, at 225 and 365, respectively. 

44. EEC Treaty, Art. 173, Sec. 2; Euratom Treaty, Art. 146, Sec. 2. 
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tion. This is, to quote the Court, that “the annulment of an individual 
decision because of the illegality of the general decision on which it is 
based reaches the effects of the latter only in so far as these have found 
expression in the individual decision that is annulled.” #7 In other words, 
successful indirect enterprise attacks against quasi-legislative Community 
acts have no in rem effects. An illegal general decision or regulation can 
be annulled erga omnes only at the instance of a member state or a Com- 
munity organ. 

Conversely, member states apparently cannot resort to indirect at- 
tacks against quasi-legislative Community acts. Since they have standing 
as of right to seek the annulment of general decisions, regulations, and 
directives of the Communities on all four grounds, the only advantage 
conceivably afforded to them by the collateral or incidental challenge 
strategy would be the circumvention of the rather stringent prescription 
period for direct challenges, i.e., one month for Coal and Steel Com- 
munity acts and two months for EEC and Euratom acts. However, this 
loophole has seemingly been closed by the Court, at least so far as the 
Coal and Steel Community is concerned. In an action by a member state 
under Article 88 of that treaty for review of a determination by the 
High Authority, the Court has held that when the plantiff state had violated 
its obligations under the treaty, the legality of the decisions not complied 
with can no longer be litigated if the prescription has run: “The prescrip- 
tion period for actions expresses a generally recognized requirement, 
namely, that the legality of administrative decisions cannot be put in ques- 
tion for an indefinite time and, therefore, cannot be raised after the period 
for annulment procedures has expired.” ** While the case at hand con- 
cerned an individual decision, the Court’s reasoning seems applicable to 
all attacks on Community acts by member states. *® 


3. Nullity and avoidance in community law: a summary sketch 


With respect exclusively to those acts of the supranational organs of 
the European Communities which are intended to affect directly the 
rights of the member states, enterprises, or individuals (i.e., decisions and 
recommendations under the Coal and Steel Community Treaty; regula- 
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tions, directives, and decisions under the EEC and Euratom treaties) ,°° 
the rules governing the validity of Community acts °' can be summarized 
as follows. 

First, all acts colorably emanating from a Community organ, no matter 
how defective as to form or substance, are initially valid. Neither lack 
of competence (ratione personae or materiae °*), nor lack of form (even of 
“substantive” form requirements), nor illegality, nor, finally, abuse of ad- 
ministrative discretion renders a Community act automatically void. Acts 
affected by these defects are initially valid and subject to execution, un- 
less enjoined, even after the commencement of annulment procedures. 

Second, acts affected by any kind of a “lesser” defect (e.g., “minor” 
defects as to form) are not only initially but intrinsically valid. The four 
grounds for annulment listed in the treaties are the only legally relevant 
criteria for the annullability of Community acts. 

Third, Community acts can be challenged only by action brought before 
the Court of Justice of the Communities, and then only within the prescrip- 
tion period (i.e., one month for acts under the Coal and Steel Community 
Treaty; two months under the EEC and Euratom treaties; three months 
under the Personnel Statute). When that period has expired, defective 
Community acts become finally binding. 

Fourth, a timely and successful direct challenge operates in rem; the act 
is adjudicated null and void erga omnes from its inception. 

Fifth and perhaps most important, the above four rules pro tanto re- 
place any pre-existing inconsistent rules of international law so far as the 
member states are concerned. No state can declare a defective Community 


50. For the sake of completeness, it may be noted that the Court of Justice has 
jurisdiction to decide disputes between the Communities and their public servants, 
which includes, under the Personnel Statute of December 18, 1961, Art. 91, Sec. 1, 
the power to review and to annul most of the actions taken by the Communities in 
respect of their servants; see EEC Treaty, Art. 179; Euratom Treaty, Art. 152; and, 
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Cartou, “La concurrence du recours en annulation avec l’action en réparation des 
dommages,” 1 K.S.E. 326, 332-333 (1962). There is one other segment of the 
Court’s competence which has substantial connections with its annulment jurisdiction; 
the Court has exclusive jurisdiction over public tort claims against the three Communi- 
ties (E.C.S.C. Treaty, Art. 40; EEC Treaty, Arts. 178, 215; Euratom Treaty, Arts. 
151, 155, 188), and a Community act subjected to annulment might incur Community 
liability in tort. Pursuant to Act. 26 of the Merger Treaty, Art. 40 of the E.C.S.C. 
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51. For a useful systematization of Community acts, see de Laubadére, “Les actes 
administratifs,” 1 K.S.E. 472 (1965); also de Vergottini, “Note sugli atti normativi e 
amministrativi dell’ ordinamento communitario europeo,” 13 Rivista trimestrale di 
diritto pubblico 887 (1963). 
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act to be void as to itself; timely judicial recourse is the only alternative 
to ultimate validity of the act by default. Nor can a state provide for the 
final adjudication of the validity of Community acts in terms of “higher” 
Community treaty law. Nor, finally, can there be an espousal of an in- 
ternational claim by a member state on behalf of one of its enterprises 
against the Community.*° 


4. The exceptions: inexistence and revocation 


The above rules can conveniently be summed up in two slogans of 
French administrative law: pas de nullité sans texte and pas d’annulation 
sans instance. But here, as there, they do not describe the full picture. The 
above summary omits some significant refinements noted earlier, especially 
the relaxation of prescription and the tightening of res judicata where 
general decisions or regulations are challenged by enterprises. Much more 
important are doctrines that affect the validity of the acts of Community 
organs “extrajudicially”: inexistence and revocation (retraite, Widerruf). 
Neither term is to be found in the Community treaties. Both doctrines have 
entered Community law by way of judicial reception or adaptation of the 
administrative law of member states.°* Faced with a lacuna in the “writ- 
ten” law, the Court has resorted to these techniques “in order not to expose 
itself to the charge of a denial of justice.” °° In the leading case of Algera v. 
Common Assembly, where it candidly acknowledged such reliance on the 
internal law of member states, the Court stated: 


In the opinion of the Court, the illegality of an administrative act 
entails its legal inexistence only in certain situations not present 
here.—Aside from these extraordinary situations, legal doctrine and 
jurisprudence in the member states only permit annulment or revo- 
cation. The promulgation of an administrative act establishes the 
presumption of its validity. This presumption can be removed only 
by the annulment or revocation of the act to the extent that either 
of these two actions might be available.*® 


What, then, are the “extraordinary” situations in which the illegality 


53. See de Visscher, “Droits et devoirs des Etats membres: garanties et sanctions,” 
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of a Community act entails its legal inexistence? The treaties themselves 
offer merely a negative indication: by limitatively enumerating lack of 
competence or of “substantive” form requirements, violation of substan- 
tive Community law, or abuse of discretion as mere grounds for annul- 
ment proceedings, they rule out these four categories of defects (or any 
lesser imperfections) as grounds for inexistence. So far as can be ascer- 
tained, the Court has only once, in Société des Usines a Tubes de la Sarre v. 
High Authority,°’ made use of the notion of inexistence in order to declare 
a Community act invalid. 

Here, appellant had, in accordance with general decisions issued by the 
High Authority in the exercise of its power to obtain information con- 
cerning investment programs, notified the High Authority of its intention 
to establish a steel foundry. The High Authority responded by two letters, 
self-styled as negative opinions under Article 54, Section 4, of the Coal 
and Steel Community Treaty. The first letter stated no reasons but called 
for the submission of additional facts. The second letter stated the reasons 
for the Authority’s negative reaction. The first self-styled “negative opinion” 
had neither been notified to the government of the enterprise concerned 
nor published in a list of opinions on investment programs as required by 
Article 54, Section 4, of the treaty. In addition, as already mentioned, it 
contained no statement of reasons. This contravened Article 15 of the 
treaty which prescribed that the decisions, recommendations, and opinions 
of the High Authority shall contain statements of reasons. The second 
letter, on the other hand, complied with the treaty requirements just 
mentioned, but did not comply with time limitations asserted to be 
binding upon the High Authority. 

The appellant, who attacked the validity of the negative opinions ex- 
pressed in the two letters, was faced at the outset with a jurisdictional 
problem. Negative opinions pursuant to Article 54, Section 4, like opin- 
ions under the Coal and Steel Community Treaty generally, are not bind- 
ing: they are therefore not subject to annulment proceedings.°*® However, 
the High Authority can also issue a more stringent variant of negative 
investment opinion under Article 54, Section 5, by holding that the pro- 
posed investment would lead to subsidies, assistance, protective measures, 
or discrimination contrary to the treaty. This latter type of negative opinion 
is binding and effective as a prohibition of the proposed investment, 
sanctioned by severe financial penalities. It is, patently for this reason, 
expressly assimilated to a decision and thus subject to review. The appel- 
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lant tried to overcome the jurisdictional hurdle thus presented by the in- 
genious device of seeking two alternative remedies against both opinion 
letters: either the dismissal of his action because the letters were inca- 
pable of affecting his legal rights; or, if this assumption should be incorrect, 
their annulment as camouflaged decisions. 

After finding that, in violation of the treaty, the first letter had neither 
been communicated to the government concerned nor mentioned in the 
official journal of the Community nor accompanied by a statement of 
reasons, the Court held as follows: 


Thus, several of the requirements prescribed by the Treaty have not 
been fulfilled. Even if some of these can be regarded as formalities 
the lack of which cannot put in question the legal nature or the 
existence of the administrative act, still the statement of reasons 
for an opinion is not only prescribed in articles 5, 15 and 54, section 
4, of the Treaty, but also constitutes an essential, necessary char- 
acteristic of such an administrative act, in such a manner that if a 
statement of reasons is lacking, the administrative act is legally 
inexistent. 


The Court accordingly dismissed the annulment action against the first 
opinion letter, this letter being “legally inexistent.” As regards the second 
letter, it agreed with the appellant’s contention that the High Authority 
had not acted within the applicable time period but held that this defect 
did not affect the legal nature of the act itself. Rejecting the contention that 
the second opinion letter was, in substance, a decision, the Court then dis- 
missed the attack on the second letter because High Authority opinions 
pursuant to Article 54, Section 4, of the treaty are not subject to annul- 
ment appeals. Appellant, having thus “lost” on both counts, was taxed with 
the costs of the entire proceedings.*® 

This decision has received rather extensive criticism.*° It has been 
pointed out that it seems unjust to tax a party with court costs incurred in 
establishing that an administrative act aimed at it is so defective as to be 
inexistent in contemplation of law.*! Concededly, it is rather incongruous 
that those subjected to merely voidable administrative acts should be 
treated better in this respect than are those subjected to void or inexistent 
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legal acts. But this is a logical consequence of the exclusiveness of the 
remedy of annulment appeals under the Community treaties. What is really 
criticized, in other words, is the quite deliberate restriction of legal redress 
by the treaties themselves. If this basic criticism is regarded as justified, 
the Court should receive praise for having offered another remedy, even 
such a limited and expensive one; °? and if the doctrine of inexistence 
should assume added importance in Community law, thought might be 
given to the creation of the declaratory judgment remedy in respect of 
inexistent or absolutely void Community acts.°* 

However, one might well doubt whether this new category really fits 
into the general framework of Community law. Since inexistence can 
presumably be asserted by any person at any time, the judicial creation of 
a separate class of inexistent acts manifestly detracts from the realization 
of the basic purpose of the treaty scheme, which is to maintain the stability 
and security of public acts of the Communities, subject only to such rem- 
edies and delays as are judged indispensable. As indicated by its express 
restriction of the doctrine of inexistence to “extraordinary situations,” 
the Court itself is keenly aware of this consideration. 

Furthermore, it might also seem that the holding in the Tubes de la 
Sarre case itself is being quietly discarded—or limited to the validity of 
opinions proper, which can be litigated only collaterally or where Article 
54, Section 5, of the Coal and Steel Community Treaty has been relied 
upon. It might on the one hand appear altogether logical to treat an 
opinion without reasons as a contradiction in terms, much like an oral 
bill of exchange.®* On the other hand, it is not at all apparent that a 
statement of reasons is also an indispensable element of decisions, for 
which it is equally required by Article 15 of the treaty. In the Nold case, 
decided less than two years after Tubes de la Sarre, the Court found a 
violation of Article 15 of the treaty in a statement of reasons insufficient 
to support the decision challenged, “because an insufficient statement of 
reasons is to be treated in the same manner as the lack of any statement 
at all.’ ® Nevertheless, the Court merely annulled the defective decisions 
involved. This seems all the more remarkable inasmuch as the Court also 
stated in the Nold case that a violation of the statement-of-reasons require- 
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ment of Article 15 could be examined ex officio,®® since this requirement 
“not only serves to protect persons subject to the jurisdiction of the Court, 
but in addition, has the purpose of enabling the Court to carry out its 
function under the Treaty by subjecting decisions to a comprehensive 
review.” ° 

As to revocation of defective acts of Community Organs, a President 
of the Court of Justice has termed it the “best example” of the Court’s 
technique of filling lacunae in the treaties by drawing upon legal principles 
that are common to the internal laws of the member states.°* Generally, 
revocation (retraite, Widerruf) covers all instances of the replacement of 
one administrative act by another.®® As a descriptive legal term, however, 
it refers primarily to a much narrower question: When can the promulgat- 
ing authority itself revoke an administrative act which has conferred 
benefits upon a party that is still interested in upholding the efficacy of the 
act? (The revocability of administrative acts imposing burdens hardly 
poses problems that are likely to engender legal controversy. ) 

The Court has spoken about five times on this problem, and its juris- 
prudence can, with some difficulty,° be summed up in three general rules. 
First, a lawful administrative act that confers vested benefits cannot be 
revoked at all” (the benefit conferred by it is, of course, subject to be 
affected by subsequent changes of the law, to the extent that these may 
impair vested rights). Second, an illegal administrative act that confers 
benefits can, at least in principle, always be revoked ex nunc.”? Third, an 
act of the latter category can be revoked ex tunc only within an “ap- 
propriate” time period.”* 
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It is this latter category of “appropriate time” which poses the greatest 
problems. The Court has as yet given no clear indication as to what con- 
stitutes timeliness of revocation, preferring a case-to-case balancing of 
the Community’s interest in the legality of administration against the bene- 
ficiary’s interest in the secure enjoyment of his apparent rights. In this 
connection, it has adopted a refinement suggested by Advocate General 
Lagrange and based on French administrative law.”® This is the distinc- 
tion between administrative acts creating subjective rights, and those merely 
declaring them to exist. In the Court’s language, the rule that revocation is 
permissible only within an appropriate time period can be of “substantial 
importance” as to the former, but is “less weighty” as to the latter type of 
administrative acts.7° A further criterion that can assume decisive im- 
portance is the good faith of the beneficiary, especially the truthfulness and 
completeness of the information furnished by him in inducing the ad- 
ministrative agency to confer the benefit in question.”” 


Conclusion 


The three European Communities have authority to promulgate quasi- 
legislative and quasi-judicial acts that are immediately binding in and 
upon the six member states and executory as to enterprises and individuals. 
These acts are presumed to be valid. Their validity can be challenged by 
the member states and, on a substantially more limited scope, by the enter- 
prises or individuals affected, exclusively through timely annulment actions 
before the Court of Justice of the European Communities. Such actions can 
be based only on four grounds: lack of competence or of “substantive” 
form, substantive illegality, or abuse of discretion. Any other or lesser 
irregularities do not affect the validity of Community acts. An act that 
is successfully challenged is annulled by the Court with retroactive effect; 
unless so annulled, it is valid. 

The above rules apply only to Community acts meeting the minimum 
threshold requirements for colorable administrative acts. In truly excep- 
tional situations, where an absolutely indispensable element of an admin- 
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istrative act is lacking, the purported act is legally “inexistent,” i.e., auto- 
matically ineffective to achieve its intended purpose. 

Finally, organs of the Communities themselves can, by acting in a 
timely manner and with due regard to the bona fide expectations of the 
beneficiaries, retroactively revoke their own illegal administrative acts. 

The member states, their enterprises, and their nationals are bound by 
the above scheme, which pro tanto supersedes any pre-existing rules of 
international law between them. In particular, member states can, save 
for the unlikely and highly unusual cases of inexistence, challenge the 
validity of Community acts only by timely proceedings before the Court 
of Justice of the European Communities, and then only on the four grounds 
limitatively enumerated in the three treaties. 


Mohammed Ahsen Chaudhri* 
Reservations to multilateral treaties 


As Sir Hersch Lauterpacht remarked in his report on the Law of Treaties 
to the International Law Commission, “The subject of reservations to 
multilateral treaties is one of unusual—in fact baffling—complexity.” + A 
reservation to a bilateral treaty presents few problems, for it amounts to a 
proposal to reopen negotiations between two states. They either adopt 
or reject the reservation. However, when more than two states are involved, 
many problems may arise. One state may accept the reservation, while 
others reject it. And when a large number of states are parties to a treaty, 
the question of reservations becomes highly complex. 


1. Traditional practice 


The practice of states making reservations to treaties is not unique 
to the twentieth century. State practice of the late nineteenth and early 
twentieth centuries yielded what might be termed the traditional rule on the 
subject.? The rule ran to the effect that a reservation formulated by one 
state could not be held to have been effectively made unless and until it 
was assented to by all the contracting states. This rule was embodied in 
the report of the League of Nations Committee of Experts for the Progres- 
sive Codification of International Law to the Legal Council as follows: 


In order that any reservation whatever may be validly made in 
regard to a clause of the treaty, it is essential that this reservation 
should be accepted by all the contracting parties, as would have 
been the case if it had been put forward in the course of the negotia- 
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tions. If not, the reservation, like the signature to which it is at- 
tached, is null and void. 


The League Council by adopting the report of the Committee for Pro- 
gressive Codification of International Law gave its stamp of approval to 
the traditional rule. 

Traditional law and practice spoke not only to the point of the validity 
of a reservation, but also to the right of a state proposing a reservation 
to become a party to a treaty. As to the latter point, Sir William Malkin 
observed: 


It would seem, therefore, that in principle a party to a con- 
vention is only entitled to make such reservations as the other 
parties are content that it should make, in which case the offer of 
the party concerned to accept the convention without these reserva- 
tions is accepted by the other parties as a sufficient consideration 
for their acceptance of the convention as a whole.* 


To put it another way, a state proposing a reservation had no right 
to become a party to a treaty unless all the party states accepted the 
reservation, as practice of the League of Nations confirmed, or as Judge 
Hudson maintained: 


The Secretariat of the League of Nations has scrupulously ob- 
served this principle; when the United States offered for deposit 
its adhesion to the Slavery Convention of September 25, 1926, 
subject to a reservation, the instrument was received only subject 
to the acceptance of the reservation by other states parties to the 
Convention.°® 


The Harvard Research in International Law also found that the League 
Secretariat did not consider an accession which was subject to reservation 
as deposited until those reservations were communicated and accepted by 
the signatory states or other parties to the treaty concerned.°® 

Latin American states, however, developed a practice different from 
that of the League of Nations. Its origin cannot be exactly dated, but it can 
be traced to the Convention on Treaties adopted by the Sixth Conference 
of American States at Havana on February 20, 1928. In this convention, 
which was not widely ratified, Article 7 provided that “refusal to ratify 


3. League of Nations, Off. Jour. (1927), 881. 4. Malkin, op. cit., n. 2 supra, 142. 
5. Hudson, International Legislation, vol. 1, 1919-1921 (1931), 1. 
6. 29 Am. Jour. Int. Law, Supp., 910 (1935). 


42 Mohammed Ahsen Chaudhri 


or the formulation of a reservation are acts inherent in national sovereignty 
and as such constitute the exercise of a right which violates no interna- 
tional stipulation or good form.”” Article 7 did not amount to an 
abandoning by the Latin American states of the principle that consent 
was required to make reservations valid. Article 6 of the same convention 
laid down the rule that a reservation comes into force only after the 
other states have accepted it. Nevertheless, the “right inherent in national 
sovereignty” of consenting to ratify or of ratifying with reservations led to 
the formation of an ingenious system which was embodied in a resolution 
adopted by the International Conference of American States on May 
4, 1932, which read as follows: 


1. The treaty shall be in force in the form in which it was signed, 
between those countries which ratify it without reservation, in the 
terms in which it was originally adopted and signed. 


2. It shall be in force as between the Governments which ratify it 
with reservations and the signatory states which accept the reserva- 
tion in the form in which the treaty may be modified by said 
reservations. 


3. It shall not be in force between a state which may have ratified 
with reservations and another which may have already ratified and 
which does not accept those reservations.® 


The procedure laid down in the resolution of 1932 came to be known 
as the Pan-American practice. It served as one alternative precedent when 
traditional law and practice came under pressure for change after World 
War II. 


2. Early United Nations practice 


A plethora of reservations placed by states in their acceptances of 
the Genocide Convention brought the whole matter of reservations to the 
fore in the United Nations. In 1950 the Secretary General made a report 
regarding his function as depositary of treaties under Article 102 of the 
Charter. His report confirmed that early United Nations practice followed 
that of the League of Nations with respect to reservations to multilateral 
treaties. In the absence of stipulations in a convention on the procedure to 
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be followed in the making and accepting of reservations, the Secretary 
General in his capacity as depositary acted on the following principles: 


A State may make a reservation when signing, ratifying or 
acceding to a convention, prior to its entry into force, only with 
the consent of all States which have ratified or acceded thereto up 
to the date of entry into force; and may do so after the date of 
entry into force with the consent of all States which have thereto- 
fore ratified or acceded.° 


The report of the Secretary General became the focal point of dis- 
cussion and debate within the Sixth (Legal) Committee of the General 
Assembly of the United Nations. In the Sixth Committee, which is com- 
posed of delegates representing different legal schools and different po- 
litical systems,’° four broadly different views emerged as to the law con- 
cerning reservations to multilateral treaties. 

(1) The views expressed by the United States corresponded gen- 
erally to the views and practices contained in the report of the Secretary 
General. The United States preferred, however, to refer any particular 
questions of law requiring resolution to the International Law Commission 
rather than to the International Court of Justice." 

(2) The United Kingdom and Brazil were of the opinion that reserva- 
tions should be accepted only with the consent of all signatory states. The 
representative of the United Kingdom approved the conclusion of the 
Secretary General’s report as to the particular procedure to be used in 
ascertaining consent: 


Since the attention of a very large number of states is normally 
directed at one stage or another to conventions of which the Sec- 
retary General is made depositary, it is in the interest of efficiency 
to keep to a minimum the number of states required to give unan- 
imous consent to a reservation. This can best be accomplished by 
conforming the power to reject a reservation to the state most 
directly affected, namely, to actual parties to the convention. 


The United Kingdom also suggested that the matter might be referred to 
the International Court of Justice for an advisory opinion.?? 
(3) Uruguay and Mexico advocated a procedure similar to the one 
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followed in the Pan-American Union. The representative of Uruguay 
argued that the Union’s practice with regard to reservations was superior 
to the practice that had been followed by the League of Nations. Under 
League practice, a reservation in order to be valid had to be accepted 
by all the contracting parties. A refusal on the part of a single contracting 
party was sufficient to prevent a state that made a reservation from be- 
coming a party to the convention. This, however, could not happen under 
the practice followed by the Pan-American Union." 

(4) The Soviet Union and Poland were of the opinion that the prin- 
ciple of unanimous acceptance of reservations would violate the sovereignty 
of a state.‘* The texts of multilateral conventions, said the representa- 
tive of the Soviet Union, were adopted by the majority of the contracting 
parties. Reservations to texts, on the other hand, were usually made 
by the states in the minority, which continued to regard as unaccept- 
able provisions which had been introduced by the majority into the 
text of the convention against minority wishes. At any rate, to make 2 
reservation was, in Soviet opinion, the inalienable right of every state 
In support of this view, Article 7 of the Havana Convention on Treatie: 
(1928) was cited, which, as already noted, provided that reservations 
were “acts inherent in national sovereignty” and as such they “constitute 
the exercise of a right which violates no international stipulations or good 
form.” The Soviet representative also pointed out that sixty reservations 
had been made to the Hague Convention of October 18, 1907. The 
Netherlands government which had acted as the depositary of the con- 
vention had accepted the instruments of ratifications with their reserva- 
tions without questioning other parties to the conventions. Both the 
Soviet Union and Poland were opposed to seeking an advisory opinior 
of the International Court of Justice in the matter. 

The divergence of views on the question of reservations to multilateral 
treaties made it difficult to provide guidance to the Secretary General fot 
performing his function as a depositary in the case of multilateral treaties. 
To obtain uniformity of state practice in the matter, it became essential 
to reconcile the several divergent views. The General Assembly at last 
decided to refer the concrete question of reservations to the Convention 
on Genocide to the International Court of Justice for an advisory opinion, 
and the general question of reservations to multilateral treaties to the 
International Law Commission. Ironically, the Court and the Commission 
came to different conclusions. 


13. Ibid., 33. 14. [bid., 59-61. 


Reservations to multilateral treaties 45 


3. The International Court’s advisory opinion 
The questions referred to the International Court were: 


In so far as concerns the Convention on the Prevention and 
Punishment of the Crime of Genocide in the event of a State 
ratifying or acceding to the Convention subject to a reservation 
made either on ratification or on accession, or on signature fol- 
lowed by ratification: 


I. Can the reserving State be regarded as being a party to the 
Convention while still maintaining its reservation if the reservation 
is objected to by one or more of the parties to the Convention but 
not by others? 


II. If the answer to question I is in the affirmative, what is the 
effect of the reservation as between the reserving State and: 

(a) The parties which object to the reservation? 

(b) Those which accept it? 


III. What would be the legal effect as regards the answer to question 
I if an objection to a reservation is made: 
(a) By a signatory which has not yet ratified? 
(b) By a State entitled to sign or accede but which has not 
yet done so? 


In its Advisory Opinion, which was expressly limited to the Genocide 
Convention, the Court rejected the doctrine under which reservations in 
order to be valid must be accepted by all the other contracting states. 
The Court admitted that the traditional rule of unanimity was of “un- 
disputed value as a principle,” but it did not consider it to have been 
“transformed into a rule of law.” *° In the opinion of the Court, the 
circumstances of the Genocide Convention seemed to require a more 
flexible application of it. The object and purpose of the convention im- 
plied that it was intended to be universal; indeed, it contained a specific 
provision (Article IX) permitting a wide degree of participation. From 
such circumstances the Court concluded that “it is the compatibility of a 
reservation with the object and purpose of the Convention that must 
furnish the criterion for the attitude of a State in making the reservation 
on accession as well as for the appraisal by a State in objecting to the 
reservation.” 17 
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Specifically, the Court’s replies to the questions put to it by the General 
Assembly were as follows: 


(On Question I: by seven votes to five) 


that a State which has made and maintained a reservation which 
has been objected to by one or more of the parties to the Con- 
vention but not by others, can be regarded as being a party to the 
Convention if the reservation is compatible with the object and 
purpose of the Convention; otherwise, that State cannot be regarded 
as being a party to the Convention. 


(On Question II: by seven votes to five) 


(a) that if a party to the Convention objects to a reservation 
which it considers to be incompatible with the object and purpose of 
the Convention, it can in fact consider that the reserving State is not 
a party to the Convention; 

(b) that if, on the other hand, a party accepts the reservation 
as being compatible with the object and purpose of the Convention, 
it can in fact consider that the reserving State is a party to the 
Convention. 


(On Question III: by seven votes to five) 


(a) that an objection to a reservation made by a signatory 
State which has not yet ratified the Convention can have the legal 
effect indicated in the reply to question I only upon ratification. 
Until that moment it merely serves as a notice to the other State 
of the eventual attitude of the signatory State; 

(b) that an objection to a reservation made by a State which 
is entitled to sign or accede but which has not yet done so, is with- 
out legal effect.1® 


The Court’s opinion was not unanimous. The four dissenting judges 
(Guerrero, McNair, Read, and Hsu Mo) strongly criticized the Court’s 
reasoning. They were of the opinion that the entire weight of authority 
and existing international law and the current practice of the United 
Nations appeared to be in favor of the unanimity rule. They rejected the 
idea of compatibility with the object and purpose of the convention as the 
criterion for reservations. Such a notion, they argued, propounded a new 
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rule for which there was no legal basis and no supporting authority in 
decisions, writings, or practice.’® 


4. Report of the International Law Commission 


The International Law Commission submitted a general report on 
reservations to multilateral conventions shortly after the Court’s opinion. 
The Commission preferred the traditional unanimity rule. It regarded the 
Court’s criterion of “compatibility with the object and purpose of the 
convention” as unsuitable for application to multilateral conventions gen- 
erally. The reasons for this view were as follows: 


It [the compatibility criterion] involves a classification of the 
provisions of a convention into two categories, those which do and 
those which do not form part of its object and purpose. It seems 
reasonable to assume that, ordinarily at least, the parties regard 
the provisions of a convention as an integral whole, and that a 
reservation to any of them may be deemed to impair its object and 
purpose. Even if the distinction between provisions which do and 
those which do not form part of the object and purpose of a conven- 
tion be regarded as one that it is intrinsically possible to draw, the 
Commission does not see how the distinction can be made other- 
wise than subjectively. If State A tenders a reservation which 
State B regards as compatible and State C regards as incompatible 
with the object and purpose of the convention, there is no objective 
test by which the difference may be resolved: even when it is pos- 
sible to refer the difference of views to judicial decision, this 
might not be resorted to and, in any case, would involve delay. 
So long as the application of the criterion of compatibility remains 
a matter of subjective discretion, some of the parties being willing to 
accept a reservation and others not, the status of a reserving State 
in relation to the convention must remain uncertain.”° 


The Commission equally rejected the Pan-American system, which in 
its opinion amounted to breaking a multilateral convention into a series 
of bilateral agreements. Finally, the Commission supported the traditional 
doctrine of the necessity of general consent to reservations.”* 

Further, in its conclusions, the Commission suggested that express 
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provisions covering the question of reservations should be inserted in the 
text of the multilateral conventions. In addition, the Commission pro- 
posed that the following practices be followed: (1) The depositary 
should communicate the proposed reservations to all states which are 
parties or may become parties to the convention. (2) The depositary 
should request a state to express its attitude toward a proposed reservation 
within a specified time after which, if it has failed to make its attitude 
known or if it has signed or ratified the convention within time, it should 
be deemed to have consented to the reservation. (3) The depositary should 
communicate all replies to its communications to all states concerned. (4) 
If the convention is intended to enter into force on signature only, a state 
offering a reservation at the time of signature may become a party only 
in the absence of objection by any signatory state within a limited or 
fixed period. (5) If ratification or acceptance in some other form is 
necessary, (a) a reservation made by a state at the time of signing should 
have no effect unless it is repeated or incorporated by reference in the 
later ratification or acceptance, and (b) a state tendering a ratification 
or acceptance with a reservation may become a party to the convention 
only in the absence of objections by any other state which at the time of 
tender has signed or ratified the convention; and when a convention is 
open to signature during a limited period, also in the absence of an ob- 
jection by any state signing, ratifying, or adhering after the tender but 
before expiry of the period. To this was added the proviso that an objec- 
tion by a state which is only a signatory and which has not ratified shall 
have no effect if, within twelve months of making an objection, the state 
has not ratified or accepted the convention.” 


5. General Assembly action 


The General Assembly of the United Nations considered both the 
Court’s opinion and the Commission’s report when the Assembly under- 
took the task of providing the Secretary General guidance as to his function 
of depositary of treaties. During the course of general discussion, all the 
old controversies reappeared. Finally, in its sixth session, the General 
Assembly adopted resolution 598 (VI) dealing with the particular ques- 
tion of reservations to the Genocide Convention. It requested the Secretary 
General to conform his practice to the Court’s advisory opinion and rec- 
ommended to states that they should be guided by it. With regard to all 


22. Ibid. 130-131. 


Reservations to multilateral treaties 49 


other multilateral conventions concluded under the auspices of the United 
Nations, the General Assembly requested the Secretary General: 


(I) to continue to act as depository in connection with the deposit 
of documents containing reservations or objections, without passing 
upon the legal effect of such documents; and 


(II) to communicate the text of such documents relating to reser- 
vations or objections to all States concerned, leaving to each State 
to draw legal consequences from such communications. 


Resolution 598 (VI) was silent on the question whether it would be 
applicable to conventions signed before this resolution was adopted. A 
situation arose in 1959 when the Secretary General, instead of accepting 
for deposit India’s instrument of acceptance of the Convention on the 
Inter-Governmental Maritime Consultative Organization, which was ac- 
companied by a declaration, circulated the instrument to members of the 
organization to determine their attitude with respect to the validity of 
India’s qualified acceptance of the convention. Consequently, India could 
not be treated as a member until all other signatories had accepted the 
terms laid down in the Indian instrument of acceptance. India objected 
to this procedure. The matter between India and the Secretariat was re- 
ferred to the General Assembly. After a good deal of discussion, the Gen- 
eral Assembly reaffirmed its previous directive to the Secretary General 
concerning his depositary functions, and extended it to cover all conven- 
tions concluded under the auspices of the United Nations, even those 
concluded before the passing of Resolution 598 (VI) of January 12, 
H952..25 

The problem relating to the functions and duties of the Secretary Gen- 
eral as depositary of multilateral conventions is closely related to the sub- 
stantive issue of reservations. The General Assembly, by giving clear 
instructions to the Secretary General on this subject, marked the end of 
the League of Nations practice to the effect that reservations to multi- 
lateral treaties should not be effective without the consent of all the parties. 
The new rule strikes a balance between the integrity of conventions and 
the principle of universality. It seems to be based on the Advisory Opinion 
of the International Court of Justice which had refused to consider the 
unanimity principle as having been “transformed into a rule of law.” Now 
a state making a reservation is in practice considered a party to the con- 
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vention by those states which do not give notice of objection to the 
reservation. 

United Nations practice with regard to all treaties concluded after the 
General Assembly’s resolution of January 12, 1952, has officially been 
stated to be as follows: 


In the absence of any clause on reservations in agreements con- 
cluded after the General Assembly resolution on reservations to 
multilateral conventions, the Secretary General adheres to the pro- 
visions of that resolution and communicates to the States concerned 
the text of the reservation accompanying an instrument of ratifica- 
tion or accession without passing on the legal effect of such docu- 
ments, and leaving it to each State to draw legal consequences from 
such communications. He transmits the observations received on 
reservations to the States concerned, also without comment. A gen- 
eral table is kept up to date for each convention showing the reserva- 
tions made and the observations transmitted thereon by the States 
concerned. A State which has deposited an instrument accompanied 
by reservations is counted among the parties required for the entry 
into force of the agreement.** 


6. Draft law of treaties 


Pan-American practice, the attitude of the United States and the United 
Kingdom, and the Advisory Opinion of the Court were bound to influence 
the International Law Commission as it considered codification of the 
law of treaties. Sir Hersch Lauterpacht and Sir Gerald Fitzmaurice in their 
respective drafts submitted to the Commission attempted to produce articles 
which would solve the problem of reservations. Lauterpacht tried to adopt 
a middle course between the unanimity rule and the extreme of exercising 
an unlimited right of making any reservation, although he regarded the 
unanimity rule to be still the existing law.*° The Fitzmaurice draft, which 
was submitted two years later after the second Lauterpacht report, pro- 
vided for acceptance of any proposed reservation by all the parties. It 
gave express form to the traditional rule of unanimity, which rule, how- 
ever, was not acceptable to a large number of United Nations members. 
As it turned out, the International Law Commission adopted neither. 

It was the draft prepared by Sir Humphrey Waldock as Special Rap- 
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porteur which was given full consideration by the Commission. Indeed, 
the draft articles on the law of treaties, especially those on reservations, 
are based largely on Waldock’s proposals. The main theme of the draft 
articles is that 


in case of general multilateral treaties, the considerations in favour 
of flexible system, under which it is for each State individually to 
decide whether to accept a reservation and to regard the reserving 
State as a party to the treaty for the purpose of the relations between 
the two States, outweigh the arguments advanced in favour of re- 
taining a “collegiate” system under which the reserving State would 
only become a party if the reservations were accepted by a given 
proportion of the other States concerned.”° 


The Commission adopted both the International Court’s notion of com- 
patibility with the object and purpose of the convention and the principle 
that each state should decide itself on admissibility of a proposed reserva- 
tion rather than depend on two-thirds majority acceptance.?’ 

The system proposed by the Commission is not an ideal one. It appears 
to be very close to the Pan-American system, which in the opinion of 
many writers has not proved very successful.** Probably the Commission, 
while drafting articles on reservations to multilateral conventions, was moti- 
vated by the desire to make conventions universal by attaching as many sig- 
natures to them as possible even at the cost of reservations. In the opinion 
of the Commission, the effect of reservations on a treaty could be exag- 
gerated,?® as normally there are only a few. When the parties accept the 
great bulk of the provisions of a treaty, the effectiveness and integrity of 
the treaty are insured. This is not the soundest argument, perhaps, but it 
demonstrates that the Commission favors the principle of universality 
over integrity, although it recognizes the importance of the latter. Further, 
in its commentary on the draft articles, the Commission declared that the 
situation with regard to reservations to multilateral treaties has changed in 
certain respects since 1951. 


First the international community has undergone rapid expansion 
since 1951, so that the very number of potential participants in 


26. U.N. Doc. A / CN. 4/ 148, 63. 
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multilateral treaties now seems to make the unanimity principle less 
appropriate and less practicable. Secondly, since 12 January 1952, 
i.e., during the past fourteen years the system which has been in 
operation de facto for all new multilateral treaties of which the 
Secretary General is the depositary has approximated to the “‘flex- 
ible” system.*° 


It is true, of course, that the Secretary General in compliance with the 
General Assembly’s resolution of January 12, 1952, has adhered to a 
flexible system, but the effectiveness of a reservation to a multilateral 
treaty still depends upon its acceptance by the other states concerned. 


All told, it seems that the 1962 draft prepared by the Commission 
dealing with reservations to multilateral treaties conforms with United 
Nations practice since 1952. The older system of unanimous acceptance 
of reservations has now given way to a more flexible practice. The older 
practice was easy to work, but it could not meet the practical needs of the 
ever-growing world. In particular, a right of a minority has been admitted 
by recognizing its faculty to make reservations. The making of a reserva- 
tion, however, is not an unlimited right, as states cannot expect to become 
parties to a treaty without sacrificing some interest. 

It may be asked whether the new system proposed by the International 
Law Commission and already practiced by the Secretary General as de- 
positary of international agreements has changed the basic principle of 
consent underlying a treaty. The answer is no. There can be no treaty 
relationship without consent. As one writer commenting on the question 
of treaty reservation has rightly pointed out, “In any multilateral treaty, 
if the States concerned are willing to accept something less than complete 
agreement to a treaty text by all those who would like to become ‘partially 
obligated,’ why should any rule of law stand in their way?” ** 
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The half-century interval between the first flight of the Wright brothers in 
1903 and the launching of Sputnik I in October, 1957, witnessed consid- 
erable development in air law and the regulation of air activity by interna- 
tional agreements. However, the volume of these developments seems small 
when compared with the rather frenzied development of the law of outer 
space through treaties in the post-Sputnik decade. The number of space 
treaties to which the United States is a party reflects not only the urgency 
of the subject but the general trend of an increased volume of treaties." 


1. Pre-space-age treaties 


Some treaties applicable to space to which the United States is a party 
antedate the space age. In both the Paris Convention of 1919” and the 
Convention on International Civil Aviation of 1944 * the right of nations 
to the sovereignty of the “airspace” above their territory is affirmed. No one 
_ disputes that a nation is entitled to sovereignty over its airspace, but at the 
same time the international community has not been able to establish the 
exact outer limits of the earth’s airspace or atmosphere. The NASA Dic- 
tionary of Technical Terms for Aerospace Use states that the atmosphere 
is variously estimated to extend between five hundred and one thousand 
kilometers above the surface of the earth. In the exosphere, or outermost 
portion of the atmosphere, air density is low, but there are some atmos- 
pheric gases.* Loftus Becker, former Legal Adviser of the U.S. Depart- 
ment of State, once declared that air particles are present at altitudes as 
high as ten thousand miles.° Since the Chicago convention defines aircraft 
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as “all machines which can derive support in the atmosphere from the 
reaction of the air,” some writers now contend that airspace should end 
at the height where aeronautical craft can no longer perform. However, 
the latter view is complicated by the development of craft such as the 
X-15 which can fly in either air or space.* As Andrew G. Haley says: “It 
is neither possible nor necessary to lay down an absolutely rigid line be- 
tween airspace and ‘outer’ space. Such a concept partakes of casuistry.” 
Bin Cheng, in treating the problem, concludes that the exosphere of the 
earth’s atmosphere may come to be treated in a manner similar to the 
contiguous zone in the law of the sea.® 

Since space is that part of the universe lying outside of the atmosphere 
of the earth, any future international agreements treating space may be 
confronted with jurisdictional problems unless more precise limitations are 
defined. At present there have been no complaints that satellites have 
violated a nation’s airspace; however, as space craft are developed which 
descend less vertically the definition of airspace may become a more serious 
problem. J. A. Johnson notes that manned vehicles developed in the next 
few years will make a rather steep re-entry into the earth’s atmosphere, 
but will then level off and glide for distances of 7,000 to 10,000 miles at 
altitudes varying from twenty-five to sixty miles before landing on the 
earth’s surface.® Such landings could give rise to claims of a violation of 
sovereignty in air space. 

As early as 1959 Loftus Becker, in speaking before the United Nations 
Ad Hoc Committee on the Peaceful Uses of Outer Space, affirmed the ap- 
plicability of the United Nations Charter and the Statute of the Inter- 
national Court of Justice to outer space with the declaration that they “are 
not limited to the confines of this earth” but are “applicable to relations 
of earthly states in outer space as well.” 1° Adlai Stevenson likewise re- 
minded the Political and Security Committee of the United Nations Gen- 
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eral Assembly that the United Nations Charter applies to outer space."? 
The applicability of the United Nations Charter to outer space has been 
confirmed in various resolutions of the General Assembly '* and has been 
formalized in treaty law by Article III of the Treaty on Principles Gov- 
erning the Activities of States in the Exploration and Use of Outer Space 
Including the Moon and Other Celestial Bodies.1* However, the extent 
of the applicability of the Charter is somewhat less in the latter instrument. 
The General Assembly resolution of December 20, 1961, which was 
adopted unanimously, reads, in part: 


The General Assembly: 
(1) Commends to States for their guidance in the exploration and 
use of outer space the following principles: 
(a) International law, including the Charter of the United 
Nations, applies to outer space and celestial bodies... .1* 


The General Assembly reaffirmed this principle in a unanimous resolution 
of December 14, 1962.'° However, Article 3 of the Treaty on Outer Space 
reads: 


States Parties to the Treaty shall carry on activities in the explora- 
tion and use of outer space, including the moon and other celestial 
bodies, in accordance with international law, including the Charter 
of the United Nations... .1° 


Saying that international law and the Charter apply to “outer space and 
celestial bodies” is not the same as saying that they apply to “activities 
in the exploration and use” of outer space and celestial bodies. The former 
would seem to apply terrestrial jurisdiction to any inhabitants of celestial 
bodies or outer space, whereas the latter would seem to apply only to the 
activities of terrestrial beings in such places. 

Most existent treaties are not terrestrial in jurisdiction, but apply to 
stated functional activities and relations between the signatories wherever 
such relations and activities take place. In an address before the American 
Bar Association on August 10, 1964, Richard M. Gardner, Deputy Secre- 
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tary for International Organization Affairs, noted: “Space is not a new 
subject—only a new place where old subjects come up. Whether we are 
speaking of meteorology, communications or military uses, the things that 
take place in space are inextricably bound up with things that take place 
on the surface of the earth.” 7 As the rather limited activity in space in- 
creases in volume and complexity,'* undoubtedly numerous provisions of 
pre-space-age treaties will be invoked in regard to space activities. The 
applicability in regard to the communications satellite program of pre- 
existing U.S. commercial treaties has already been raised by one writer.'® 
J. C. Cooper has also called attention to the possibility of the application 
of the Convention on Damage Caused by Foreign Aircraft to Third Parties 
on the Surface, signed at Rome in 1952, to certain space craft.?° Although 
the United States is not a party to the latter instrument, it is illustrative of 
the fact that treaties may have an application far wider than that envi- 
sioned by the original drafters of such agreements. 


2. Post-space-age treaties regulating outer space 


The representatives of the United States have carried on a continuous 
and concentrated effort to negotiate treaties for the regulation of outer 
space. In June, 1957, prior to the launching of Sputnik I, the United States 
proposed before the United Nations that the first step, in assuring that 
space craft in outer space would in the future be utilized for peace- 
ful and scientific developments, would be to “bring the testing of such ob- 
jects under international control and cooperation.” 7 Subsequent to the 
successful launching of the first satellite by the Soviet Union, President 
Eisenhower, on January 12, 1958, dispatched a letter to Premier Bulganin 
which established the motif followed by both the Kennedy and Johnson 
administrations in attempts to limit the use of outer space to peaceful 
purposes: 
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I propose that we agree that outer space should be used only for 
peaceful purposes. We face a decisive moment in history in relation 
to this matter.... 

I recall to you that a decade ago, when the United States had a 
monopoly of atomic weapons and of atomic experience, we offered 
to renounce the making of atomic weapons and to make use of 
atomic energy an international asset for peaceful purposes only. If 
only that offer had been accepted by the Soviet Union, there would 
have been no danger from nuclear weapons which you describe. 

The nations of the world face today another choice perhaps 
even more momentous than 1948. That relates to outer space. Let 
us make the right choice, the peaceful choice.** 


In a memorandum of May 23, 1958, outlining a Western agenda for a 
summit meeting with the Soviet Union, the above-mentioned statement 
of President Eisenhower was reiterated by the United States, Great Britain, 
and France. Both Khrushchev and Foreign Minister Gromyko made formal 
replies, however, which tied the prohibition of the use of outer space for 
military purposes to the liquidation of foreign military bases on foreign 
territories.?* Although this position of the Soviet Union complicated space 
negotiations, it did not deter President Eisenhower and all subsequent 
presidents from repeatedly requesting the Soviet Union and other nations 
of the world to join in a treaty to extend control to outer space and to 
ensure that activities in outer space would be limited to peaceful uses only.** 

Certainly the most successful arena for bringing law and order to outer 
space has been the United Nations. A General Assembly resolution of 1958 
created the Ad Hoc Committee on the Peaceful Uses of Outer Space and 
requested the committee to report on the “nature of legal problems which 
may arise in the carrying out of programs to explore outer space.” *° On 
December 17, 1959, a unanimous resolution created the Committee on the 
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Peaceful Uses of Outer Space to explore legal and other problems.** A more 
comprehensive resolution was passed in December, 1961, which com- 
mended to all members the principle that international law, including the 
United Nations Charter, is applicable to outer space and celestial bodies. 
Outer space and celestial bodies were also declared to be free for the use 
and exploration of all and were not to be subject to national expropriation. 
Finally, members were called upon to register the launching of objects 
put into orbit with the Secretary General of the United Nations.?? On De- 
cember 14, 1962, a resolution was adopted unanimously which urged 
members and United Nations bodies to continue their work on the peaceful 
uses of outer space.** On October 17, 1963, the General Assembly passed 
a resolution by acclamation which had been endorsed by the representatives 
of both the United States and the Soviet Union. The resolution took formal 
note of the endorsement by stating that the General Assembly welcomed 
“the expressions of the United States of America and the Union of Soviet 
Socialistic Republics of their intention not to station any objects carrying 
nuclear weapons or other kinds of weapons for mass destruction in outer 
space.” The resolution further called on all states to “refrain from plac- 
ing in orbit around the earth any objects carrying nuclear weapons or any 
other kinds of weapons of mass destruction, installing such weapons on 
celestial bodies, or stationing such weapons in outer space in any other 
Manner eee oe 

Perhaps the most significant resolution was the Declaration of Legal 
Principles Governing the Exploration and Use of Outer Space adopted 
unanimously by the General Assembly in December, 1963, which was to 
provide the basis and most of the content of the subsequent Treaty on 
Outer Space.*° Also in December, 1963, the Assembly adopted a resolu- 
tion, again unanimously, calling on the Committee on the Peaceful Uses 
of Outer Space to adopt the principles of the latter declaration into the 
form of an international agreement and urging that an international agree- 
ment be prepared on liability for damages caused by objects launched into 
outer space.** 

The effect of these resolutions from a legal standpoint, like the effect 
of General Assembly resolutions in general, was a favorite subject for dis- 
cussion among publicists. It was generally agreed that their force was 

26. U.N. Doc. A / Res / 1472 (XIV). 

27.U.N. Doc. A/Res/1721 (XVI). The United States has objected to the 
failure of the Soviet Union to register all space vehicles which have been launched; 
49 Dept. State Bull. 104-105 (1963). 


28. U.N. Doc. A / Res / 1802 (XVII). 29. U.N. Doc. A / Res / 1884 (XVIII). 
30. U.N. Doc. A / Res / 1962 (XVIII). 31. U.N. Doc. A / Res / 2130 (XX). 


Treaty commitments and outer space 59 


somewhat less than that of an international agreement, but the precise 
degree of legal obligation imposed was a subject of debate.** For instance, 
the resolution banning nuclear weapons in outer space was preceded by 
statements from officials of both the United States and the Soviet Union 
that they would not utilize such weapons in outer space, and the resolu- 
tion formally takes note of these expressions of intent. In view of the 
holding of the Eastern Greenland case of 1933,%* such oral statements 
when coupled with the resolution might be considered as a binding oral 
international commitment. Such legal speculations have become rather 
academic, however, in view of the fact that the legal principles contained 
in the above-mentioned resolutions have in the main been incorporated 
into the Treaty on Outer Space. 

The first real breakthrough in the creation of a treaty to regulate activi- 
ties in outer space came with the signing of the multilateral treaty which 
banned nuclear weapons tests. The treaty was signed on August 5, 1963, 
and came into force on October 10, 1963. By Article I of the treaty each 
of the parties undertakes to: 


prohibit, to prevent and not to carry out any nuclear weapon test 

explosion or any other nuclear explosion at any place under its 

jurisdiction or control: 

(a) in the atmosphere, beyond its limits, including outer space; or 
under water, including territorial waters or high seas... .** 


This, of course, fell short of the General Assembly resolution, as it did not 
ban non-nuclear weapons of mass destruction. The treaty also had other 
obvious shortcomings. No effective inspection provisions were included, 
and two of the atomic powers, France and Red China, were not parties 
to the treaty. Despite the inadequacy of the treaty it was an important first 
step in preventing an atomic arms race in outer space. 

The first multilateral agreement relating solely to the regulation of outer 
space was the Treaty on Principles Governing the Activities of States in 
the Exploration and Use of Outer Space Including the Moon and Other 
Celestial Bodies. The treaty was passed as a resolution by the General 
Assembly on December 19, 1966, and was signed on January 27, 1967. 
The treaty recalls General Assembly resolutions 1884 (XVIII) and 1962 
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(XVIII) in the preamble, which of course does not make them legally 
binding on the signatories but certainly raises their stature. However, 
these two resolutions provide most of the content of the treaty, with only 
slight changes to accommodate the working of an international agreement 
rather than a- resolution, and have provided the fulcrum for the treaty 
content.*® 

By the terms of the treaty the exploration and use of outer space, in- 
cluding celestial bodies, is to be carried out in the interests of all countries 
and outer space are to be open to exploration and use by all states equally 
and in accordance with international law. Free access to all celestial bodies 
is guaranteed.** Neither outer space nor celestial bodies are to be subject 
to national appropriation or claims of sovereignty.*’ States parties to the 
treaty are to carry out space activities in accordance with international law, 
including the Charter of the United Nations.** Not only do the parties agree 
to refrain from orbiting, installing, or stationing nuclear weapons or weap- 
ons of mass destruction on celestial bodies or in outer space, in wording 
almost identical to resolution 1884 (XVIII), but a paragraph is added 
which states that celestial bodies are to be used exclusively for peaceful 
purposes and that “the establishment of military bases, installations and 
fortifications, the testing of any type of weapons and the conduct of military 
maneuvers on celestial bodies” shall be prohibited.*® 

The latter provision gave rise to some difficulty in the negotiations as 
the United States felt that the term “military installations” was too en- 
compassing and might include such things as a “lunar barracks” or similar 
installations necessary for peaceful exploration by military personnel. A 
saving clause was therefore added to the article *° providing that “the 
use of military personnel for scientific research or for any other peaceful 
purposes shall not be prohibited. The use of any equipment or facility 
necessary for peaceful exploration of the moon and other celestial bodies 
shall also not be prohibited.” 

States parties to the treaty are to give all possible assistance to astro- 
nauts in the event of accident or distress or emergency landings and are to 


35. The Declaration of Legal Principles Governing the Exploration and Use of 
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promptly return such persons to the state of registry of their space vehicle. 
The signatories are also bound in outer space activities and on celestial 
bodies to “render all possible assistance to astronauts” of states parties to 
the treaty and are to inform the signatories or the Secretary General of 
the United Nations of any phenomena discovered in outer space which 
might endanger astronauts. These provisions therefore give rise to inter- 
national responsibility for acts of omission.** 

Probably one of the weakest portions of the treaty is that dealing with 
international liability. Article VI provides that parties to the treaty shall be 
internationally responsible for both national governmental activities in 
outer space or on celestial bodies and for non-governmental activities. The 
latter must receive prior authorization from the national government con- 
cerned. In the case of such activity by international organizations, responsi- 
bility for compliance to the treaty will be borne by both the organization 
and parties to the treaty who are participating in such activity. Article VII 
provides that the signatories who launch “or procure” the launching of 
objects into outer space are internationally liable for damage to another 
party to the treaty or “to its natural or juridical persons.” Ambassador 
Arthur Goldberg in speaking before the Senate Foreign Relations Com- 
mittee in behalf of the treaty noted that the provisions of this article were 
quite inadequate in regard to procedures governing the establishment of 
liability and the presentation of international claims.** Original drafts pre- 
sented by the United States contained much lengthier and more compre- 
hensive provisions in regard to liability.** The use of the word “objects” 
in the treaty may possibly give rise to conflicting obligations for signatories 
of this treaty who are also signatories to the Rome Convention of 1952.** 

In the exploration and use of outer space and celestial bodies the sig- 
natories are to be guided “by the principle of co-operation and mutual 
assistance and shall conduct their activities... with due regard to the 
corresponding interests of all other States Parties to the Treaty.” This pro- 
vision would supposedly cover non-military activities which would be 
harmful to other states. For instance, with the development of weather 
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control through satellites in outer space it may eventually become possible 
to change weather conditions over a given territory, causing a fertile area 
to become an arid wasteland. Activities of this type would certainly not be 
in accordance with the “corresponding interests” of other parties. Parties 
are also to conduct activities in such a manner as to avoid the introduction 
of extraterrestrial matter which might cause harmful contamination or ad- 
verse environmental changes on earth. If a state believes that a planned 
activity might be harmful to the activities of other signatories, it must 
undertake prior international consultations. Any party which has reason 
to believe that the latter conditions may exist may likewise request con- 
sultation concerning such an activity.*® 

Article X proved to be rather controversial in regard to the agreements 
which the United States has made with other countries concerning facilities 
for tracking stations. The Soviet Union wished to take advantage of such 
facilities and insisted on the provision that in the interests of international 
co-operation “Parties to the Treaty shall consider on a basis of equality any 
requests by other States, Parties to the Treaty, to be afforded an opportunity 
to observe the flight of space objects launched by those States.” The United 
States was concerned by the objections to this provision raised by some of 
the nations with which bilateral treaties had been concluded providing for 
tracking stations on their territories. The United States therefore insisted 
that the following saving clause be added to protect such arrangements: 
“The nature of such opportunity for observation and the conditions under 
which it could be afforded shall be determined by agreement between the 
States concerned.” 4° 

At the insistence of the United States an article was also included in 
the treaty concerning the reporting of space activities. Parties agree to in- 
form the Secretary General of the United Nations, the general public, and 
the scientific community “to the greatest extent feasible and practicable, of 
the nature, conduct, locations and results” of activities in outer space.‘ 
It is worthy of note that the treaty does not specifically require that the 
launching of objects into outer space be registered with the Secretary Gen- 
eral as provided in the General Assembly resolution of December, 1961.** 
Such registration would be implied by the provision mentioned above, but 
the terms “to the greatest extent feasible and practicable” greatly weaken 
the provision not only in regard to the registration of launchings but in 
regard to reporting in general. 

45. Art. IX. 
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Article XII, which provides access to the parties in regard to equip- 
ment and facilities of other signatories on celestial bodies, was considered 
by the U.S. government to be one of the key provisions of the treaty. Since 
no other adequate inspection provisions were included to ensure that the 
demilitarization provisions of the treaty would be honored, the United 
States regarded access provisions to be the only practical safeguard to 
ensure compliance. Due to the importance of the article it is quoted in 
its entirety: 

All stations, installations, equipment and space vehicles on the moon 

and other celestial bodies shall be open to representatives of other 

States Parties to the Treaty on a basis of reciprocity. Such repre- 

sentatives shall give reasonable advance notice of a projected visit, 

in order that appropriate consultations may be held and that max- 

imum precautions may be taken to assure safety and avoid interfer- 

ence with normal operations in the facility to be visited. 


It is immediately obvious that access to stations, installations, or equipment 
and space vehicles is only provided on celestial bodies and not in space 
itself. Thus access would not be required to a space vehicle orbiting the 
earth in outer space or journeying between the earth and some celestial 
body. The latter omission would appear to be intentional, for in the treaty 
one finds the term “outer space, including the moon and other celestial 
bodies” in reference to the provisions contained in all of the first eleven 
articles of the treaty except Article VIII, in which the same end is achieved 
by other wording. 

Ambassador Goldberg went to great lengths in explaining the American 
intent in this article and the American interpretation of its meaning. The 
term “on a basis of reciprocity” was insisted upon by the Soviet Union, but 
in both the Political Committee of the General Assembly and in statements 
before the Senate Foreign Relations Committee when hearings were con- 
ducted on the treaty, the Ambassador insisted that this article does not 
constitute a veto of such access. The Ambassador’s views were included 
in the statement attached to the treaty by President Johnson when the 
latter document was transmitted to the Senate. In speaking before the Sen- 
ate Foreign Relations Committee, the Ambassador discussed the fact that 
this view was fully included in the record and noted: 


I might point out, in addition, that if any party were to deny access 
to its facilities and thus breach this basic provision of the treaty, 
other parties whose rights had thus been interfered with would be 
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entitled to take action consistent with international law. Thus in the 
event of a material breach, a party would have the option of treat- 
ing the entirety of its treaty obligations toward the breaching party 
as having come to an end, to be revived only upon remedial action 
by the defaulter.*® 


The provision regarding “reasonable advance notice” of contemplated 
visits was a substitute suggested by the Italian and Japanese delegates to 
replace a Soviet proposal that access should be “subject to agreement 
between the parties with regard to the time of visit to such objects.” The 
provision as included in the treaty merely contemplates a reasonable delay 
to permit the necessary safety precautions involved in such a visit.°° 

The treaty is definitely aimed at regulating the activities of states and 
evidently does not envision a very large role for international organizations. 
Although reference is occasionally made to international organizations or 
their agents, most provisions are applicable to “a State Party to the 
Treaty.” This wording is borne out in Article XIII, which states that the 
treaty provisions apply “to the activities of States Parties to the Treaty... 
whether such activities are carried on by a single State Party to the Treaty 
or jointly by other States, including cases where they are carried on within 
the framework of international inter-governmental organizations.” Disputes 
concerning such activities, however, may be handled either through the 
appropriate international organization or directly between the parties to 
the treaty.°! Parties may withdraw by giving notice at any time after the 
treaty has been in force for one year, and withdrawal will be effective one 
year after receipt of such notice.** 

Perhaps one of the most controversial phrases used in the treaty is 
“peaceful activities.” The Soviet Union and the United States have not 
always agreed on whether a specific activity is peaceful or military in 
nature.°* Senator Albert Gore noted before the Political and Security Com- 
mittee of the General Assembly that a workable dividing line cannot be 
drawn between military and non-military uses of outer space. The Senator 
declared that observation satellites have military as well as scientific appli- 
cations, that a navigational satellite can guide a space vehicle on a scientific 
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or military mission.** The fact that space activity’ has in the main been 
carried out by military personnel has not alleviated the situation. The 
Soviet Union has been most adamant in claiming that the collection of in- 
telligence by means of space satellites is “incompatible with the objectives 
of mankind in its conquest of outer space.” The United States has held that 
such activity can contribute to the reduction of the risk of war. The Soviet 
Union has also been concerned over broadcasting from outer space and 
proposed that the use of outer space for “propagating war, national hatred 
or racial hatred or enmity” is a hostile act.®° 

The lack of a ban on manned military space stations has also been 
criticized by Leonard Schwartz, who calls the omission a “fatal blow” and 
notes that the United States has transferred the development of a Manned 
Orbiting Laboratory (MOL) from NASA to the Department of Defense 
and allocated $1.5 billion to its development. He calls attention to the fact 
that among the missions planned for such a station in 1963 was “explora- 
tion of the feasibility of bombardment from outer space.” °° 

Despite some of the shortcomings which have been discussed, the 
Treaty on Outer Space is certainly a massive step forward in the regula- 
tion of outer space. The interpretation of the exact meaning of some of 
the terms contained therein may well give rise, however, to considerable 
difficulties in the future. 

The final act of the Extraordinary Administrative Radio Conference 
to Allocate Frequency Bands for Space Radio Communications did not 
make spectacular news, but it was nonetheless a significant development 
for activities in space. This instrument resulted from a conference held by 
the International Telecommunications Union from October 7 to November 
8, 1963. Allocations of frequency bands were made for such support 
functions as space telemetering, tracking, and telecommand to meteorolog- 
ical satellites, radio astronomy, space activities of amateurs, and aero- 
nautical space activities. Procedures were also established for the noti- 
fication and registration of the frequency assignments which will be utilized 
for satellite communications.°*’ President Johnson referred to the agreement 
as one of the “vital first steps in the establishment of a global communica- 
tions system.” °° 
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3. Agreements concerning co-operative space activities 


The United States is a party to a large number of international instru- 
ments relating to co-operative endeavors in the exploration and use of 
outer space. The larger number of agreements of this type when compared 
with the rather small number of treaties regulating outer space may be 
explained in part by pragmatic motivation. Henry Cabot Lodge notes that 
international co-operation is desirable and practical to permit objectives 
which would not be possible except on a shared basis. The need of tracking 
stations, launching sites, and resources, and the prohibitive monetary costs 
for unilateral activities, are strong incentives to the negotiation of inter- 
national arrangements.°® Arnold Frutkin calls attention to the psychological 
import of such commitments as a possible aid in establishing “patterns that 
would reduce international tensions.” °° However, a race to conclude such 
agreements could bring the Cold War to outer space. G. B. Kistiakowsky 
warns that bilateral arrangements must avoid the creation of a U.S.— 
U.S.S.R. scientific axis, which could be very harmful to the international 
scientific community.* 

The institutional framework for the negotiation of treaties relating 
to outer space differs greatly from normal American treaty practice. The 
National Aeronautics and Space Act of 1958 created the National Aero- 
nautics and Space Administration (NASA) to exercise control over govern- 
mental activities in outer space except for military and defense activities 
which are under the control of the Department of Defense. The President 
is to decide which agency is responsible for a specific activity. A National 
Aeronautics and Space Council was created to co-ordinate aeronautic and 
space activities. The council is chaired by the Vice President and is com- 
posed of the following ex officio members: the Secretary of State, the Secre- 
tary of Defense, the Administrator of NASA, and the Chairman of the 
Atomic Energy Commission. Through its Office of International Programs 
and Director of International Co-operation, NASA plays a large role in 
arrangements for international co-operation. 

The agreements which have been concluded are a rather strange as- 
sortment of instruments which require considerable liaison and interagency 
participation. The nomenclature used in designating such commitments 
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varies considerably, depending on their function and content. The process 
has been explained as follows: 


NASA and the Department of State work together from the outset 
in the development of any international cooperative project in space 
matters. Initial discussions between NASA and the Department of 
State on one hand and NASA and the foreign agency concerned on 
the other result in a draft statement of a proposed cooperative pro- 
gram.... This statement is then reviewed by the Department of 
State and, if the program is such as to require agreement on a gov- 
ernment to government basis, the Department then negotiates an 
appropriate international agreement. If not, the agreement is made 
directly between NASA and the foreign agency concerned. This 
process, then, leads directly to any one of three forms of agreement, 
i.e.: (1) an agreement reached directly between technical agencies, 
(2) an executive agreement reached through diplomatic negotia- 
tion at the government to government level or (3) a treaty.®* 


The agreements concluded directly between technical agencies are 
rather novel. They supposedly involve matters which fall within the func- 
tional and legal competence of the agencies concerned and normally cover 
matters which are administrative or scientific in nature. They are given 
varied names such as “agency agreements” or simply contracts and mem- 
oranda. In contrast to executive agreements or treaties, such instruments 
are not necessarily registered with the Secretary General of the United 
Nations and do not always receive numbers of publication in the U.S. 
Treaties and International Agreements Series. Any agency agreements 
which are not concluded by the executive or through the normal treaty 
process as provided in the Constitution present intriguing questions con- 
cerning their legal validity and standing. The normal constitutional treaty 
process is utilized when commitments are to be made which the negotiators 
would like to place on a more formal basis and which involve matters of 
importance concerning the nation as a whole. Executive agreements are 
made on a government-to-government level when the obligations require 
support by the governments concerned and fall within the type of activity 
normally regulated by executive agreements.** 

The United States has negotiated governmental agreements concerning 
tracking and data acquisition with Australia, Canada, Chile, Ecuador, the 
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Malagasy Republic, Mexico, Nigeria, the Union of South Africa, Spain, 
and the United Kingdom.*° Interagency agreements on tracking and data 
acquisition have been concluded with Argentina, Australia, India, the 
Netherlands Antilles government, Peru, Spain, and the Union of South 
Africa. However, the texts of only three of the agency agreements are to 
be found in the U.S. Treaties and International Agreements Series.°° These 
agreements provided for a worldwide network of tracking and data ac- 
quisition stations, which began in 1958 with the Minitrack Network in 
connection with the launching of Explorer I. The latter network became 
known as STADAN (Space Tracking and Data Acquisition Network) and 
has been expanded by the addition of the Manned Space Flight, the Moon- 
watch, the Optical, the Satellite, and the Deep Space networks.” 

The tracking and data acquisition agreements stress the peaceful use 
of outer space. The unwillingness of smaller states to become involved with 
the United States in space agreements which might be considered military 
in character is illustrated by the agreement with Mexico signed on Feb- 
ruary 27, 1965. The preamble mentions in two separate places the peaceful 
character of the arrangement and it is mentioned again in Article IV. 
Article I begins: “Inasmuch as the Government of Mexico having in mind 
that this is a project definitely civilian in character, without military ob- 
jectives and unrelated to programs of atomic energy... .” Article VI again 
reflects the uneasiness of the Mexican government as it notes that the 
treaty is motivated on Mexico’s part by the high ideals expressed in United 
Nations General Assembly resolutions 1721 (XVI) and 1802 (XVIII) 
concerning the peaceful uses of outer space for the benefit of members in 
accordance with international law and the Charter of the United Nations. 
One can surmise from the text that the United States may have had some 
difficulty in negotiating the treaty and that Mexico probably had some mis- 
givings about the instrument.*® 
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A wide variety of agreements for co-operative space research have been 
signed with foreign countries. A co-operative arrangement covering space 
research programs in general was signed with the United Kingdom on 
September 8, 1961, and a joint defense space research facility was ar- 
ranged in Australia by a treaty of December 9, 1966.°° 

In addition to the above-mentioned general agreements a large number 
of specific research endeavors have been arranged by executive agree- 
ments and treaties. Illustrative examples of such activities are geodetic 
satellite observation,*® ionospheric research by satellites,”* ultraviolet survey 
of the southern skies,’? re-entry experiments,** measurement of high alti- 
tude winds and temperatures,’* measurement of ionospheric characteristics 
of the earth’s atmosphere,* satellite-balloon meteorological research,*® 
study of radioactivity of the upper atmosphere by means of balloons,” and 
meteorological research by means of rockets.** 

Many of the arrangements covering co-operative space projects are 
carried out by interagency agreements. The Senate document United States 
International Space Programs contains the texts of forty-six agreements on 
co-operative projects concluded in the seven-year period with sixteen coun- 
tries and one private research organization. Only four of the arrangements 
are designated as intergovernmental executive agreements with a TIAS 
number assigned to them. The remainder are called “letter agreements” or 
“memoranda of understanding” and are all concluded by NASA with var- 
ious governmental agencies and private research organizations. The sub- 
jects treated do not seem to differ greatly from those covered by treaties 
and executive agreements. They cover such diverse matters as satellite 
studies of the ionosphere, atmospheric density, solar radiation, cosmic radia- 
tion, numerous sounding-rocket studies, and laser tracking experiments. 

Perhaps the most highly publicized interagency commitments are those 
which have been negotiated with representatives of the Soviet Union. A 
series of such agreements were concluded by Hugh H. Dryden, admin- 
istrator of NASA, and A. A. Blagonravovy of the Academy of Sciences of 
the U.S.S.R. The first is a “Summary of Understanding” of June 8, 1962, 
concerning co-ordinated launchings of meteorological satellites to map the 
magnetic field of the earth and experiments in satellite telecommunication. 
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Two memoranda, one of March 20, May 24, 1963, and another of No- 
vember 5, 1964, were concluded concerning the exchange of meteorological 
data, passive communications satellite experiments, magnetic field survey, 
and magnetic mapping. Finally, a “Protocol” of June 6, 1964, provides for 
a direct meteorological communications link between Washington, D.C., 
and Moscow.”® 

The use of communications satellites in the presentation of television 
programs has probably given this activity more publicity than has been 
received by most space activities. Although a few international agreements 
concerning communications satellites were made prior to 1962, most agree- 
ments were concluded after the passage of the Communications Satellite 
Act of 1962. The act states that the policy of the United States is to 
establish a commercial communications satellite system in co-operation 
with other countries as expeditiously as possible. A Communications Satel- 
lite Corporation was created to “plan, initiate, construct, own, manage 
and operate” the system. By Section 402, the corporation is to notify the 
Department of State when entering business negotiations with foreign 
countries and to keep the department informed of developments.*° 

A series of experimental communications satellite agreements were 
made with Brazil, Canada, France, the Federal Republic of Germany, 
India, Italy, Japan, Spain, the United Kingdom, and the Scandinavian 
Committee for Satellite Telecommunications to provide ground stations for 
NASA projects Relay and Rebound. In each case NASA concluded a 
“Memorandum of Understanding” with the country concerned, which ex- 
cept in the case of India was later formalized by an Intergovernmental Ex- 
ecutive Agreement. Except in the Indian agreement a saving clause was 
included which provided for a very wide application. The clause noted 
that the memorandum does not “preclude the use of the ground station 
for other tests outside the cooperative projects which form the subject of 
this understanding.” *+ 

On August 20, 1964, a multilateral agreement was concluded in Wash- 
ington which established interim arrangements for a global Commercial 
Communications Satellite System (COMSAT). The agreement was signed 
by ten Western European countries, Japan, the United States, and the 
Vatican. A special agreement was attached which designates a public or 
private communications entity to represent the signatory government to 
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cover commercial, financial, and technical operations of the system. All 
members of the International Telecommunication Union are eligible to 
accede to the agreement.*? Thus far, fifty-five states have become signato- 
ries, but Red China, the Soviet Union, and the Eastern European bloc are 
not parties to the agreement.** 

The COMSAT arrangements are intriguing, for their function is one 
of the first space activities in which commercial interests have been able 
to participate. The resultant corporation, although ostensibly private, has 
many characteristics which resemble those of a governmental agency. One 
writer refers to it as “that strange hybrid corporation.” ** The Communi- 
cations Satellite Act declares in Section 301 that the corporation “will not 
be an agency or establishment of the United States Government.” How- 
ever, the Board of Directors are to be American citizens and three members 
of the board are to be appointed by the President of the United States.*° 
Considerable federal regulation, co-ordination, and planning are also en- 
visioned, under which specific duties are assigned to the President, NASA, 
and the FCC. For instance, the President is to ensure that the relationship 
of the corporation “shall be consistent with the national interest and foreign 
policy of the United States.” °° 

The commercial activities involved in COMSAT and any other future 
commercial activities in outer space must operate within the legal frame- 
work provided by commercial treaty commitments. Samuel D. Estep, in 
speaking to this matter, notes that in the case of COMSAT probably one 
or two ground stations will be sufficient to cover all of Western Europe if 
the system is to be profitable. He then asks, What if such a station is 
established in the Federal Republic of Germany but not in Denmark, and 
the latter objects? *7 Article XVII of the Treaty of Friendship, Commerce 
and Navigation of October 1, 1951, between Denmark and the United 
States provides that each party shall accord to the other party “fair and 
equitable treatment, as compared with that accorded to the nationals, 
companies and commerce of any Third... with respect to... the sale of 
any service sold by the Government or by a monopoly or agency granted 
exclusive or special privileges.” ** If COMSAT is not a government service, 
it certainly is a monopoly with special privileges. 
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The past decade has witnessed the emergence of a vast number of 
treaties concerning outer space. Attempts to regulate outer space through 
treaty law have been more successful than most optimists would have 
predicted. These developments have also contributed to changes in U.S. 
treaty practice: With the growth of so-called interagency agreements one 
can no longer go to the standard sources such as the U.S. Statutes at Large, 
U.S. Treaties in Force, or the United Nations Treaty Series to determine 
American commitments in regard to outer space, for they are not all in- 
cluded in such collections. Many of these interagency agreements are not 
full-fledged treaties, but they do constitute some kind of commitment at 
the international level. Only adjudication in regard to the provisions of 
these agreements at some future date will determine whether such instru- 
ments will be treated in a manner analogous to treaties and executive agree- 
ments or whether they will be treated as ordinary government contracts. 
Current practice also has produced a number of agencies capable of making 
international arrangements concerning outer space. This has greatly dif- 
fused authority and could blur the channels of responsibility. If the United 
States were to allow the same procedures in regard to other functions such 
as maritime law, air law, and all of the other specialized legal activities of 
government agencies, it would be extremely difficult to maintain any sort of 
control over international commitments. It is realized that the urgency of 
activities in outer space and the importance of such commitments to the 
national security have been greatly responsible for these developments. 
However, the time may now be ripe to re-examine existent structures and 
practice. 


David R. Deener* Treaty norms 
and statutory norms: patterns of 
priority and choice 


Gnawed to the marrow, the elemental problems of law reduce to questions 
of human choice. Viewed in this perspective, the legal order appears as 
but one of several societal systems whose function it is to constrain human 
choice within prescribed limits. In functioning as a means of constraint, 
law operates in a variety of choice situations, utilizes a number of insti- 
tutions, and provides a set of priorities designed to keep the choice outcome 
within prescribed bounds. The basic analytical units of the legal system 
conceived as a system of choice constraint emerge, then, as: (a) the type 
of choice situation involved, (b) the kind of institution operating therein, 
and (c) the particular priorities schedule applicable in the situation. 

In the following analysis of international law, focus will be placed on 
that type of situation which requires a choice to be made between domestic 
statutory law on the one hand and international treaty law on the other. 
Several kinds of institutions may be involved in these situations, including 
international courts, claims commissions, municipal courts, foreign offices, 
domestic legislatures, and national legal advisers. This inquiry will focus on 
but one of these, namely, the municipal court. There remains, then, the 
third analytical unit, the priorities schedule to be followed by municipal 
courts in the situation of choice between a rule of treaty law and a rule of 
domestic statutory law. The nature of this priorities schedule, or set of 
priorities rules, constitutes the first point of inquiry. 


1. Priorities rules 


Both international law and municipal law are involved in the prescrip- 
tion of priorities rules applicable to the situation of choice between treaty 
law and statutory law. Insofar as international law alone is concerned, the 
priority seems clear: a valid treaty obligation takes precedence over a con- 
flicting municipal statute.1 This priority rule may be presumed to be 


* Department of Political Science, Newcomb College, Tulane University 

1. For statements of the treaty-over-statute priority principle by the International 
Court, see Greco-Bulgarian Communities, P.C.1.J., Ser. B., No. 17, 32; Exchange of 
Greek and Turkish Populations, P.C.1.J., Ser. B, No. 10, 20; and for conflict between 
a national constitution and a treaty, Treatment of Polish Nationals in Danzig, P.C.LJ., 
Ser. A/B, No. 44, 24. 
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operative in a choice situation involving an international institution, par- 
ticularly an international court or tribunal.* But may it be presumed to be 
operative when municipal courts are involved? The answer here is not so 
clear, as both international law doctrine and municipal law practice indicate. 

As to the doctrinal schools, the dualists in one sense eliminate the need 
for priority rules by eliminating the choice situation insofar as municipal 
courts are concerned. That is, according to the dualist view, a treaty rule 
per se never gets before the municipal tribunal which can apply only do- 
mestic law. Hence, no occasion really arises for a choice between a treaty 
rule per se and a municipal statute. In another sense, however, dualist 
doctrine does provide a priority rule for municipal courts; that is, priority 
always goes to domestic law.* 

Monist doctrines do not attempt to eliminate the choice situation for 
municipal courts. On the other hand, monist doctrines do not agree on the 
priority rule to be followed by domestic tribunals. For example, that branch 
of monism which asserts the superiority of international law over municipal 
law would appear to lay down for domestic courts the same priority rule 
that international law itself prescribes for international tribunals.* But 
such an advocate of this branch of monism as Kelsen recognizes that a mu- 
nicipal court by virtue of its own constitutional rules may be required to 
give priority to the municipal statute rather than the treaty rule.® Moreover, 
there is a version of monism which treats international law as the external- 
ized law of the state and thus proceeds from a basic premise of the supe- 
riority of domestic law,°® although the question might still arise as to the 
superiority of external municipal law over internal domestic law, or vice 
versa. 

Municipal law practice itself exhibits at least as much variety as doc- 
trine regarding the priority rules to be followed by domestic courts. A num- 
ber of municipal law systems are derived from the British and follow the 
dualist pattern of the English legal system whereby the courts apply only 

2. This is not to say that municipal law may not be applied by an international 
court when circumstances so require; for statements to this effect, see Serbian Loans, 
P.C.I.J., Ser. A, Nos. 20/21, 46; Brazilian Loans, ibid., 124. 

3. For dualist theory, see Triepel, VGlkerrecht und Landesrecht (1899); Anzilotti, 
Cours de droit international (French trans., 1929); see also Starke, “Monism and 
Dualism in the Theory of International Law,” 17 Brit. Yb. Int. Law 66 (1936); also 
aa ee Kelsen, Das Problem der Souverdnitdt und die Theorie des Vélkerrechts 
(1920); Verdross, Vélkerrecht (1950); see also Starke, op. cit., n. 3 supra. 

5. In the situation where the constitution binds the courts to apply only national 
law; see Principles of International Law (1952), 194. 

6. See Bergbohm, Staatsvertrige und Gesetz als Quellen des Vélkerrechts (1876); 


Wenzel, Grundziige des Voélkerrechts (2d ed., 1920); see also Doeker, The Treaty- 
Making Power in the Commonwealth of Australia (1966), 162-163. 
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domestic law and, in this sense, accord priority to a domestic statute over a 
treaty rule.” But this manner of stating dualist priority practice does not tell 
the whole story. A treaty rule may be incorporated by means of a domestic 
statute, and then the municipal court is faced with a choice between the 
treaty rule as a domestic statute and another domestic statute. In this event, 
a variety of rules may be available, including the ancient maxim leges 
posteriores priores contrarias abrogant.* Furthermore, some municipal sys- 
tems operating on the dualist principle are federal. Their courts face also 
the choice situation as between a treaty rule incorporated by means of a 
statute of the central government and a statutory rule emanating from one 
of the constituent state or provincial governments. For such choice situa- 
tions, the priority rule again varies from municipal system to municipal 
system. In some, the central statute embodying the treaty rule takes priority 
over a state or provincial statute; ° in others, which takes priority may de- 
pend upon the particular subject matter involved.*° 

Many municipal law systems operate in a monistic fashion as a result of 
constitutional provisions which authorize municipal courts to apply treaty 
tules directly. In some of these, constitutional law establishes a priority rule 
which requires the municipal courts to give priority to a treaty rule over a 
statutory rule, good examples of which are to be found in the French Con- 
stitutions of 1946 and 1958. Article 26 of the 1946 document provided: 
“Diplomatic treaties duly ratified and published shall have the force of law 
even when they are contrary to internal French legislation; they shall re- 


7.Lord McNair in Law of Treaties (1961), 82, states British practice as follows: 
“Even the fact that the treaty has been duly concluded and is internationally binding 
upon the United Kingdom, does not enable a British court to give effect to it munic- 
ipally if it should conflict with the law of the land.” 

8. See nn. 29-34, 52 infra. 

9. Thus, Art. 253 of the Indian Constitution (1949 as amended) provides: “Not- 
withstanding anything in the foregoing provisions of this Chapter, Parliament has 
power to make any law for the whole or any part of the territory of India for im- 
plementing any treaty, agreement or convention with any other country or countries 
or any decision made at any international conference, association or other body.” See 
also Art. 76 of the Malaysian Constitution (1957 as amended). 

10. Perhaps the classic situation is that of Canada as interpreted by Lord Atkin 
in the Labour Conventions case [1937], A.C. 326, 347, in the following terms: “But 
in a State where the Legislature does not possess absolute authority, in a federal State 
where legislative authority is limited by a constitutional document, or is divided up 
between different Legislatures in accordance with the classes of subject-matter sub- 
mitted for legislation, the problem is complex. The obligations imposed by treaty may 
have to be performed, if at all, by several Legislatures; and the executive have the task 
of obtaining the legislative assent not of the one Parliament to whom they may be 
responsible, but possibly of several Parliaments to whom they stand in no direct rela- 
tion. The question is not how is the obligation formed, that is the function of the 
executive; but how is the obligation to be performed, and that depends on the au- 
thority of the competent Legislature or Legislatures.” In this case, Canadian federal 
legislation implementing certain international labor conventions was held ultra vires, 
with the consequence that provincial legislation in the particular fields stood. 
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quire for their application no legislative acts other than those necessary for 
their ratification.” The language of the 1958 French Constitution is in sim- 
ilar vein; Article 55 provides: “Treaties or agreements duly ratified or ap- 
proved shall, upon their publication, have an authority superior to that of 
laws, subject, for each agreement or treaty, to its application by the other 
party.” 

Other constitutions have adopted the treaty law priority rule, including, 
notably, the Netherlands '! and about a dozen of the new African states that 
have emerged from the former French Empire.” 

Not all monistic-type constitutions follow the superiority of treaty law 
rule. That of the United States provides a good example. Article VI stipu- 
lates: 


This Constitution, and laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land; and the judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to the 
contrary notwithstanding. 


Article VI of the U.S. Constitution, it will be noted, makes a treaty rule 
per se part of the law of the land and directly applicable by the courts. But, 
insofar as federal law is concerned, the article does not explicitly provide a 
priority rule, although for state law it does. In the latter case, treaties per se 
take precedence over state statutes. For the choice situation between a 
treaty rule and a federal statute, the priority rule has been furnished by 
judicial pronouncement, and this priority rule is, again, the ancient maxim: 
leges posteriores priores contrarias abrogant.** 

To sum up, whether derived from doctrine or practice, the priority 
rules presumably governing municipal court action in a choice situation as 


11. Art. 66 as amended in 1953 and revised in 1956 provides: “Legislation in 
force within the kingdom shall not apply if this application would be incompatible 
with provisions of agreements which are binding upon anyone and which have been 
entered into either before or after the enactment of such legislation.” On the inter- 
national provisions of the Dutch Constitution, see van Panhuys, “The Netherlands 
Constitution and International Law,” 47 Am. Jour. Int. Law 537 (1953), and his “The 
Netherlands Constitution and International Law,” 58 ibid. 88 (1964). 

12.See Central African Republic Const. (1959-1962), Art. 35; Chad Const. 
(1962), Art. 72; Congo Const. (1963), Art. 62; Gabon Const. (1961), Art. 54; Ivory 
Coast Const. (1960, as amended, 1963), Art. 56; Malagasy Const. (1959, as amended, 
1960, 1962), Art. 14 (4); Mauritania Const. (1961), Art. 46; Niger Const. (1960), 
Art. 56; Senegal Const. (1963), Art. 79; Togo Const. (1963), Art. 69; Upper Volta 
Const. (1960), Art. 56. 

13. For statements of this rule, see Foster & Elam v. Neilson, 2 Pet. 253 (1829); 
Head Money Cases, 112 U.S. 580 (1884); Whitney v. Robertson, 124 U.S. 190 (1888); 
Grogan v. Walker & Sons, 259 U.S. 80 (1922). 
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between a treaty rule and a domestic statute vary, depending upon the mu- 
nicipal law system involved. They range from the supremacy of treaty 
over statute principle to its opposite, the supremacy of domestic statute, 
with the maxim leges posteriores priores contrarias abrogant somewhere 
in the middle. This variation suggests that the operation of the international 
legal system as a system of choice constraint will also vary, depending 
upon the particular priority rule and municipal court functioning in the 
choice situation. 


2. Decisional patterns 


If the operation of the international legal system varies, different munic- 
ipal court decisional patterns may be expected in the choice situation as 
between a treaty rule and a domestic statute. That is, in one court the pri- 
ority rule operative may dictate that the treaty norm be applied as the con- 
straint, whereas in another court following a different priority rule, the 
statutory norm may be applied. So long as the decisional patterns are con- 
sistent with prescribed priority rules, the international legal system as a sys- 
tem of choice constraint would be operating in predictable fashion; and this 
in turn would indicate, prima facie at least, a high degree of reliability as to 
the effectiveness of the priority rules. On the other hand, appearance of 
unpredicted results in the form of municipal court decisional patterns in- 
consistent with prescribed priority rules would suggest a lower degree of 
reliability as to the effectiveness of the rules. 

What are the possible municipal court decisional patterns—whether 
consistent or inconsistent with prescribed priority rules—in a situation of 
choice between a treaty and a domestic statute? By taking into account the 
various positions that might be assumed by the two parties to a case, the 
plaintiff or appellant, the defendant or appellee, and the court itself, the 
total number appears to be eight. That is, the plaintiff (or appellant) will 
contend as his interests dictate for either the treaty or statute to be applied 
as the constraint; but, in so doing, he also necessarily will contend depend- 
ing upon the circumstances of the case that the prescribed priority rule be 
followed or disregarded. To illustrate, if a plaintiff in a U.S. court should 
contend that a state law rather than a treaty be applied, he would also of 
necessity have to take the position that the supremacy of treaty priority rule 
embodied in Article VI of the Constitution be disregarded. Thus, the plain- 
tiff (or appellant) might assume any one of four possible positions: for 
application of the treaty and either for or against following the prescribed 
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priority rule; or, for application of the statute and either for or against fol- 
lowing the priority rule. The position of the defendant (appellee) is really 
predetermined by that taken by the plaintiff, since in the nature of the situa- 
tion the defendant must contend opposite to the plaintiff. That is, if the 
plaintiff contends for application of state law in disregard of the prescribed 
priority rule, the defendant’s position is necessarily in support of the treaty 
and, hence, the priority rule. As a consequence, the positions that might be 
taken by the defendant do not produce any additional patterns beyond the 
four that might be assumed by the plaintiff. Finally, the court itself might 
decide in favor of either the plaintiff or defendant in each of the four above 
patterns, making a total of eight possible patterns which may be schemati- 
cally outlined as follows. 


I II Il IV 
Plaintiff Treaty (and Treaty (and Treaty (and Treaty (and 
(appellant) for for against against 
priority rule) priority rule) priority rule) priority rule) 
Defendant Statute (and Statute (and Statute (and Statute (and 
(appellee) against against for | for | 
priority rule) priority rule) priority rule) priority rule) 
Court Treaty (and Statute (and Treaty (and Statute (and 
for against against for 
priority rule) priority rule) priority rule) priority rule) 
Vv VI VII Vill 
Plaintiff Statute (and Statute (and Statute (and Statute (and 
(appellant) for for _ against against 
priority rule) priority rule) priority rule) priority rule) 
Defendant Treaty (and Treaty (and Treaty (and Treaty (and 
(appellee) against against for for 
priority rule) priority rule) priority rule) priority rule) 
Court Statute (and Treaty (and Statute (and 


for 
priority rule) 


against 
priority rule) 


against 
priority rule) 


Treaty (and 
r 


oO 
priority rule) 


With respect to the supremacy of treaty over statute priority rule, cer- 


tain of the patterns outlined above might better be termed “null” rather 
than “inconsistent.” Thus, patterns III and IV show the plaintiff (or appel- 
lant) contending for application of the treaty and at the same time con- 
tending against following the priority rule. This position constitutes in effect 
an impossible contradiction, since to contend for application of the treaty 
is to contend also for following the supremacy of treaty rule. Similarly, pat- 
terns V and VI show the plaintiff taking an impossible contradictory posi- 
tion of advocating application of the statute and at the same time advocating 
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following the supremacy of treaty rule.'* Of the remaining four patterns, it 
is apparent that I and VIII are consistent with the operation of treaty su- 
premacy rule, while II and VII are not. 

In like manner, patterns I, I], VII, and VIII are “null” with respect to 
the supremacy of domestic statute over treaty priority rule, for the positions 
in these patterns constitute impossible contradictions so far as that priority 
rule is concerned. Of the remaining four patterns, IV and V are consistent 
with the operation of the supremacy of statute rule, but III and VI are 
inconsistent. 

Insofar as the maxim leges posteriores priores contrarias abrogant is 
concerned, none of the eight patterns would be “null,” since for each pat- 
tern there is at least one set of circumstances in which the positions involved 
could be taken without constituting an impossible contradiction. Of the 
eight patterns, I, IV, V, and VIII are consistent with the operation of the 
maxim, while II, III, VI, and VII are not. 


3. Priority rules and choice decisions 


U.S. Supreme Court decisions seem especially appropriate for assessing, 
in preliminary fashion at any rate, the effectiveness of priority rules presum- 
ably operating in the choice situation as between a treaty and a domestic 
statute. For these decisions will permit assessment of two priority rules: the 
maxim /eges posteriores priores contrarias abrogant when a treaty and a 
federal statute are involved, and the supremacy of treaty priority rule when 
a treaty and a state law are involved. 

As noted earlier, four of the decisional patterns sketched above are con- 
sistent with the operation of the leges posteriores maxim, and four are not. 
Of the four consistent patterns, Cook v. U.S.*° provides an example of the 
first (1). In this case, the appellant argued for application of a treaty of 
1924 with Great Britain, while the appellee argued for application of the 
Tariff Act of 1922, as re-enacted in 1932; the Court’s decision upheld ap- 
plication of the later treaty. An example of the second consistent pattern 
(IV) is found in the Head Money Cases.'* Here the appellant asserted 
claims based on treaties ranging from that of 1782 with the Netherlands to 


14. It should be noted that the positions of the defendant (or appellee) and of 
the court in all of these so-termed “null” patterns also involve similar “impossible” 
contradictions. 

15. 288 U.S. 102 (1933). 

16.112 U.S. 580 (1884). For other examples of this pattern, see Bartram v. 
Robertson, 122 U.S. 116 (1887); Whitney v. Robertson, 124 U.S. 190 (1888); Anchor 
Line, Ltd. v. Aldridge, 259 U.S. 80 (1922). 
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that of 1858 with Belgium, while the appellee contended for application of 
an act of Congress of 1882. The Court’s decision upheld application of the 
later federal statute. An illustration of the third consistent pattern (V) is 
Grogan v. Walker & Sons." In this case, the appellant argued for applica- 
tion of the National Prohibition Act of 1919 and the Eighteenth Amend- 
ment, and the appellee argued for application of the treaty of 1871 with 
Great Britain. Application of the later statute was upheld by the Court. The 
Schooner Peggy \* appears to be an example of the fourth consistent pattern 
(VIII). Here the appellant’s claim was based on the standing prize law of 
the United States, while the appellees invoked the treaty of 1800 with 
France. The Court gave precedence to the later treaty over the earlier prize 
law. 

As seen, all four patterns consistent with the operation of the leges 
posteriores maxim in a situation of choice between a treaty and a federal 
statute appear in U.S. Supreme Court decisions. It should be noted, how- 
ever, that Supreme Court decisions applying a later federal statute over an 
earlier treaty apparently have occurred with much greater frequency than 
those applying a later treaty over an earlier statute.'® 

As to patterns inconsistent with the operation of the leges posteriores 
maxim, all four of those outlined above also appear in Supreme Court deci- 
sions. For the first inconsistent pattern (II), the case of Foster & Elam v. 
Neilson ?° provides a partial illustration, at least. In this case, the appellant 
adduced, inter alia, the treaty of 1819 with Spain in support of his claim; 
while the appellee adduced an act of Congress of 1804 in support of his. 
The Court upheld the appellee’s position and application of the earlier legis- 
lation. An example of the second inconsistent pattern (III) is Chew Heong 
v. U.S.,?! in which the appellant asserted a claim based on the treaty of 1880 
with China, while the appellee argued for application of acts of Congress of 
1882 and 1884. The Supreme Court, however, held for the appellant and 
his claim based on the earlier treaty. An illustration of the third inconsistent 
pattern (VI) is found in U.S. v. Jung Ah Lung.”* Here the appellant argued 
for application of statutes of 1882 and 1884, while the appellee founded 
his claim, in part at least, on the treaty of 1880 with China. The decision of 
the Supreme Court was in favor of the appellee and the earlier treaty. For 


17. 259 U.S. 80 (1922). 18. 1 Cr. 103 (1801). 

19. This is the conclusion reached by E. S. Corwin; see his The Constitution and 
What It Means Today (10th ed., 1948), 102; and The Constitution of the United 
States of America: Analysis and Interpretation, Sen. Doc. 170, 82d Cong., 2d Sess. 
(1953), 421-422. 

20. 2 Pet. 253 (1829). 

21. 112 U.S. 536 (1884). 22. 124 U.S. 621 (1888). 


Treaty norms and statutory norms 81 


the last inconsistent pattern (VII), an example is U.S. v. Lee Yen Tai.** In 
this case, the appellant contended for application of federal legislation of 
1892, while the appellee supported his claim with the treaty of 1894 with 
China. The Supreme Court upheld the appellant’s position and applied the 
earlier statute. 

Although examples of patterns inconsistent with the leges posteriores 
priority maxim are to be found among Supreme Court decisions, the total 
number of such decisions is rather small. Furthermore, Supreme Court de- 
cisions departing from the leges posteriores maxim seem to have occurred 
more frequently when departure resulted in the application of an earlier 
federal statute over a treaty rather than vice versa.** Nevertheless, the ap- 
pearance of inconsistent patterns does cast some doubts on the reliability of 
the leges posteriores maxim at least insofar as the Supreme Court is con- 
cerned as a determinant of the choice between a treaty and a federal statute. 

The second priority rule which may enter into cases coming before the 
Supreme Court is the supremacy of treaty over state law principle em- 
bodied in Article VI of the Constitution. With respect to this priority rule, 
it will be recalled that four of the eight patterns sketched above are “null.” 
Two patterns (I and VIII), however, are consistent. In both, the decision 
of the Court upholds application of treaty in conformity with the priority 
rule. Examples of these patterns are not, as might be expected, difficult to 
find. Thus, in Asakura v. Seattle,® the appellant’s claim was based on the 
treaty of 1911 with Japan, while the appellee contended in opposition for 
application of a city ordinance, with the Supreme Court, of course, uphold- 
ing the appellant and the treaty. In Jordan v. Tashiro,”° the positions of the 
appellant and appellee were reversed, with the appellant contending for ap- 
plication of the California Alien Land Law and appellee for application of 
the 1911 Japanese treaty; the Supreme Court’s decision was in favor of the 
appellee and the treaty. 

But the two patterns (II) and (VII) inconsistent with the supremacy of 
treaty priority rule also appear in Supreme Court decisions. In both, the 
Court upholds application of the state law. One example is Terrace v. 
Thompson.”' Here the appellant based his claim on the 1911 treaty with 
Japan, the appellee on Washington state law, with the Supreme Court up- 
holding the appellee’s position for application of state law. The reverse situ- 

23.185 U.S. 213 (1902). 

24. This is the finding of Corwin, in The Constitution of the United States of 
America, op. cit., n. 19 supra, 421-422; he pes to Willoughby, The Constitutional 
Law of the United States, I (2d ed., 1929), 


25. 265 U.S. 332 (1924). 26. 278 vs 33 (1928). 
27. 263 U.S. 197 (1923); see also Porterfield v. Webb, 263 U.S. 225 (1923). 
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ation is found in Todok v. Union State Bank.*® The appellant’s claim was 
based on provisions of the Nebraska homestead law and that of the appel- 
lee on the treaty of 1827 with Sweden and Norway which incorporated the 
previous treaty of 1783 with Sweden. The Supreme Court upheld the appli- 
cation of the Nebraska law. 

In summary, then, those decisional patterns consistent with the opera- 
tion of the priority rule leges posteriores priores contrarias abrogant anc 
the principle of the supremacy of treaty appear in Supreme Court choice 
decisions as between a treaty and federal statute, and a treaty and state law 
respectively. But the inconsistent patterns also appear. What remains to be 
emphasized is a difference in the manner in which the Court handles the 
two types of patterns. 

In decisions falling into the consistent pattern category, the Suprem« 
Court is likely to accept the proposition that there is a conflict between the 
treaty and federal statute, or between a treaty and a state law. To resolv 
this conflict, the Court then invokes the appropriate priority rule, with th 
result that for the particular situation the treaty norm ousts the statutory 
norm which otherwise would be applied as the constraint, or vice versa. 

In decisions falling into the inconsistent pattern category, however, th 
Supreme Court avoids the proposition that there is a conflict between th 
treaty and the federal statute, or between the treaty and the state law. In 
stead, the Court has recourse to alternative rules by which a conflict situa 
tion is never reached. As a result, the treaty norm or statutory norm whicl 
otherwise would apply in a conflict situation by virtue of the priority rul 
can be shown by the Court not to be applicable. 

What are these alternative rules? In cases involving a treaty and a stat 
law, the usual rule is that of limitative construction of the treaty so that i 
does not touch the point at issue, which then becomes covered by stat 
legislation. Thus, in Terrace v. Thompson,*® the 1911 Japanese treaty spok 
of rights to own or lease land for residential and commercial purposes 
which provision was held not to comprehend agricultural land, the holdin; 
of which then fell under the general prohibition against alien holding of th 
state land law. Again, in Clarke v. Deckebach,*° the term commerce used i 
the treaty of 1815 with Great Britain was held not to include the operatio1 
of a poolroom, which then was covered by a municipal ordinance denyin, 
poolroom licenses to aliens. 

In cases of choice between a treaty and a federal statute, a variety o 


28. 281 U.S. 449 (1930). 29. 263 U.S. 197 (1923). 
30. 274 U.S. 392 (1927). 
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alternative rules are available. The concept of the non-self-executing treaty 
may operate as an alternative rule, as was the case in Foster & Elam v. Neil- 
son.*! Here the provisions in question of the treaty of 1819 with Spain were 
held to be non-self-executing and thus could not affect the earlier legislation 
of 1804. The alternative rule that the courts will prefer a liberal over a re- 
strictive interpretation of treaty rights granted individuals was utilized in 
Hauenstein v. Lynham.** Another alternative rule is the position that the 
legislature did not intend to violate a treaty; ** and its reverse is the position 
that a statute will never be held to be repealed by a treaty, unless it is im- 
possible to construe otherwise.** 

As illustrated in Supreme Court decisions, municipal courts when faced 
with a choice situation as between a treaty and a domestic statute may fol- 
low either of two paths. They may accept a conflict between the two norms 
and apply the priority rule, or they may have recourse to an alternative rule 
and effect an accommodation between the two norms. The decisional pat- 
terns outlined earlier may also be placed into these two categories. Those 
patterns consistent with the operation of the priority rule become conflict 
patterns. Those inconsistent with the priority rule but consistent with an 
alternative rule become accommodation patterns. 

The propositions developed concerning the reliability of priority rules 
and the predictability of the international legal system as a choice constraint 
system may now be restated in terms of choice situation patterns—more 
particularly, accommodation patterns. That is, to the extent that accommo- 
dation patterns appear in the choice situation decisions of the courts of a 
municipal system, the degree of reliability of the prescribed priority rules 
is lowered, and, similarly, so is the degree of predictability of the interna- 
tional legal system as a choice constraint system. 

The appearance of accommodation patterns in Supreme Court decisions 
indicates that a degree of unreliability attaches to the leges posteriores pri- 
ority rule as it operates in United States courts in choice situations involving 
a treaty and a federal statute. A degree of unreliability also attaches to the 
supremacy of treaty principle in choice situations involving a treaty and a 
state law. It follows that a degree of unpredictability characterizes the inter- 
national legal system as a choice constraint system, at least as it operates 
through municipal courts in the United States. The limited sample of cases 
surveyed in the inquiry affords, however, an insufficient basis for a precise 

Sle 2 Pet..253) (1829)! 

32. 100 U.S. 483 (1883); this case involved a treaty and a state law. 


33. Chew Heong v. U.S., 112 U.S. 536 (1884), utilized this alternative. 
34. U.S. v. Lee Yen Tai, 185 U.S. 213 (1902), utilized this alternative. 
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measure of the degree of reliability of the prescribed priority rules, or of the 
predictability of the international legal system. Precise measurement would 
require as a basis an exhaustive survey of all United States courts—federal 
and state—and their decisions in choice situations. 

Whether and to what extent accommodation patterns appear in the 
choice decisions of courts in other municipal law systems are pertinent 
points that obviously arise. While passing attention will be given to these, it 
would require detailed surveys country by country of court decisions *° to 
provide a basis for general appraisal of the reliability of priority rules and, 
hence, of the predictability of international law as a system of constraint, at 
least in situations of choice between a treaty and a statute by domestic tri- 
bunals. And, as will be discussed in the next section of this study, the degree 
of reliability of priority rules bears upon the role of the municipal court as 
a partial determinant of the effectiveness of the international legal system as 
a system of choice constraint. 


4. Role of municipal courts 


How do priority rules and indices as to their reliability bear on the role 
of domestic courts as determinants of the effectiveness of the international 
legal system as a choice constraint system? In the first place, the priority 
rule which is a product of the municipal law system assigns the role of the 


35. There is, it should be noted, a considerable body of literature dealing with 
municipal court cases bearing on various aspects of the relationships between inter- 
national and municipal law; see, inter alia, Alvarez, “Notes on Mexican Judicial 
Decisions,” 82 Clunet 413 (1955); Alexandrowicz, “International Law in the Mu- 
nicipal Sphere according to Australian Decisions,” 13 Int. & Comp. Law Quar. 78 
(1964); Bial, “Some Recent French Decisions on the Relationship between Treaties 
and Municipal Law,” 49 Am. Jour. Int. Law 347 (1955); Deener, “Treaties, Consti- 
tutions and Judicial Review,” 4 Virginia Jour. Int. Law 7 (1964), and “Some Post 
World War II Trends in the Relationships of Municipal Law to Treaty Law,” 5 Indian 
Jour. Int. Law 267 (1965); Dinh, “La Constitution de 1958 et le droit international,” 
75 Rev. du droit pub. et de la sci. pol. en France et a l’étranger 515 (1959); Evans, 
“Treaty Enforcement and the Supreme Court of Mexico,” 5 Am. Jour. Comp. Law 
267 (1956); Looper, “The Treaty Power in Switzerland,” 7 ibid. 178 (1958); Nawaz, 
“International Law in the Contemporary Practice of India: Some Perspectives,” 1963 
Proc. Am. Soc. Int. Law 275; O’Connell, “The Relationship between International 
Law and Municipal Law,” 48 Georgetown Law Jour. 431 (1960); Preuss, “The Re- 
lation of International Law to Internal Law in the French Constitutional System,” 
44 Am. Jour. Int. Law 641 (1950); Rice, “The Position of International Treaties in 
Swiss Law,” 46 ibid. 641 (1952); St. John MacDonald, “Public International Law 
Problems Arising in Canadian Courts,’ 11 Univ. Toronto Law Jour. 224 (1956); 
Seidl-Hohenveldern, “Relation of International Law to Internal Law in Austria.” 
49 Am. Jour. Int. Law 451 (1955), and “Transformation or Adoption of International 
Law into Municipal Law,” 12 Int. & Comp. Law Quar. 88 (1963); van Panhuys, 
“The Netherlands Constitution and International Law,” 47 Am. Jour. Int. Law 
537 (1953), and “The Netherlands Constitution and International Law,” 58 ibid. 88 
(1964); Wilson, “International Law in New National Constitutions,” 58 ibid. 432 
(1964). 
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domestic court. The role assigned varies, however, with the nature of the 
priority rule. 

In systems which adopt the supremacy of domestic statute principle, 
the role assigned by the priority rule is one of minimizing the effectiveness 
of the international legal system in choice situations between a treaty norm 
and a statutory norm. At the other extreme, in systems adopting the su- 
premacy of treaty priority rule, the role assigned is one of maximizing the 
effectiveness of the international legal system in municipal court choice 
situations. The leges posteriores priority rule, however, does not assign a 
role in any categorical manner. When the treaty is later in date than the 
statute, the leges posteriores principle assigns the role of maximization; 
when the statute is later in time, the role assigned is that of minimization. 

In general, the appearance of accommodation patterns in the choice 
decisions of municipal courts indicates a departure by the court from its 
assigned role. In municipal systems prescribing the supremacy of statute 
priority rule, the appearance of accommodation patterns suggests some 
degree of departure away from the court’s assigned role of minimizing the 
constraint effectiveness of the international legal system and toward a de 
facto role of maximization. It is just the opposite with municipal systems 
adopting the supremacy of treaty principle. Here, accommodation patterns 
signify a tendency away from the assigned role of maximization and toward 
minimization. And in the case of the leges posteriores rule, the tendency in- 
dicated could be in either direction, depending upon the circumstances. 

With respect to the U.S. Supreme Court, the appearance of accommo- 
dation patterns in its choice decisions suggests a tendency to depart from its 
assigned roles. This tendency, however slight, is in the direction of minimi- 
zation of the effectiveness of the international legal system as a constraint in 
choice situations, as regards choices both between a treaty and a state law, 
and between a treaty and a federal statute. The choice decisions of the Su- 
preme Court provide, then, a sample for analysis of the variables and fac- 
tors, or at least some of them, that might enter into a court’s departing from 
its assigned role. 

At the outset, it is evident that variation in choice decisions occurs from 
court to court in the municipal system of the United States. To illustrate, in 
Grogan v. Walker & Sons the Supreme Court applied later federal legisla- 
tion over an earlier treaty; but in the same case at the district court level, 
the treaty had been applied.** In U.S. v. Lee Yen Tai, the district court up- 
held a claim based on a later treaty; but on appeal, the Supreme Court 


36. 259 U.S. 80 (1922); for the case at the district level, see 275 F. 373 (1921). 
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reversed and applied earlier federal legislation.*’ Nor is variation absent in 
cases of choice between a treaty and a state law. In Asakura v. Seattle, the 
Supreme Court’s decision applied the treaty, while at an earlier stage the 
state supreme court of Washington had applied the state law.** Again, in 
U.S. v. Belmont, the Supreme Court in applying the treaty reversed a U.S. 
circuit court which had upheld the claim based on state legislation.*® These 
examples of variation suggest the possibility of significant differences in 
choice decisions at the different levels of municipal courts in the United 
States (and presumably in other municipal systems). Such variation, cou- 
pled with data on other factors such as the background of individual judges, 
their attitudes on other matters, and the like would form a basis for empiri- 
cally derived propositions concerning the role and functioning of municipal 
courts as part of the international legal system. 

Another set of variables involves the combinations of parties to a choice 
situation case. To illustrate, in Whitney v. Robertson, the party invoking the 
treaty as the constraint was a private individual and a United States citizen, 
and the party invoking the federal statute was a federal governmental offi- 
cial.*° The combination in Anchor Line, Ltd. v. Aldridge was somewhat 
different; the party invoking the treaty was a private foreign company, 
while the party invoking the federal law was a federal official.*! In U.S. v. 
Belmont, on the other hand, it was a federal official who invoked the treaty 
against a private New York banker who relied upon state law.*? And still 
another combination appeared in Todok v. Union State Bank, in which 
both parties were private persons, one a foreign citizen who relied on state 
law, the other an American company which relied upon the treaty.** The 
line of analysis suggested by such combinations is the extent to which the 
parties to a choice situation case are factors in a municipal court’s depart- 
ing from its role as assigned by priority rules. Or, phrased in another way, 
does it make any difference whether the party invoking the treaty is a pri- 
vate individual, a public official, a citizen, or an alien? A further factor may 
be inserted. This is the subject matter of the dispute involved in a choice 
situation case. Does it make any difference whether the dispute involves 


37. 185 U.S. 213 (1902); the decision in the district was appealed to the circuit 
court; for the case at the circuit court level, see 113 F. 465 (1902). 

38. 265 U.S. 332 (1924); for the case in the Washington supreme court, see 210 
P. 30 (1922). 

39.301 U.S. 324 (1937); for the case in the circuit court, see 85 F. 2d 542 
(193 


40, 124 U.S. 190 (1888); the same combination appeared in Bartram v. Robert- 
son, eo U.S. 116 (1887). 
259 U.S. 80 (1922). 42. 301 U.S. 324 (1937). 
43) 281 U.S. 449 (1930). 
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tariff policy, immigration policy, individual rights, or property rights? Both 
sets of variables—the parties to a choice situation case and the subject 
matter of the dispute—appear especially susceptible to analysis by statistical 
means. 

The various factors that enter into a municipal court’s tendency to de- 
part or to adhere to its assigned role also bear on the effectiveness of the 
international legal system as a system of choice constraint. But the effective- 
ness of the international legal system involves other characteristics of the 
municipal law system of which the domestic court is a part, as well as the 
relationship of that system to international law. 


5. International and municipal law 


As a choice constraint system, international law relies heavily upon 
municipal law. For application in concrete situations, most norms of inter- 
national law—both customary and treaty—depend upon municipal law 
institutions, particularly executive and administrative authorities, legisla- 
tive bodies, and courts. With respect to treaties, whether a particular norm 
is to be applicable at all within a municipal law system involves action pri- 
marily by the executive and the legislature, the domestic institutions usually 
concerned with the conclusion of treaties. In some municipal systems action 
by the executive alone is constitutionally sufficient to conclude treaties; ** in 
others, action by the legislative body as well as the executive is required; *° 
and there is a third group of systems in which action by a part only of the 
legislative body (usually the upper chamber) is necessary,*® in addition, of 
course, to action by the executive. 

Given a validly concluded treaty, questions which may arise as to 
whether it is applicable to a particular situation frequently (although not 
always) fall to the courts. In many instances, the question of whether the 
treaty norm is applicable arises because a municipal statute might also be 
applicable, and a choice must be made. For these choice situations as be 


44. Perhaps the prime example is the United Kingdom; many states within the 
Commonwealth of Nations follow the British tradition in this respect. 

45. A number of Latin American constitutions fall into this category; see, for 
example, Bolivia Const. (1945), Arts. 59 (13), 94 (2); Brazil Const. (1946), Arts. 66 
(1), 87 (7); Colombia Const. (1945), Arts. 76 (22), 120 (20); Costa Rica Const. 
(1949), Arts. 121 (4), 140 (10); Ecuador Const. (1946), Arts. 53 (15), 92 (7); 
El Salvador Const. (1950), Arts. 46 (29), 78 (12); Haiti Const. (1950), Arts. 45 (3), 
79; Panama Const. (1946), Arts. 118 (5), 144 (8); Uruguay Const. (1951), Arts. 
85 (7), 168 (20). See also n. 51 infra. 

46. The United States is perhaps the prime example; see also Liberia Const. 
(1847), Art. 3 (1); Mexico Const. (1917), Art. 76 (1); Philippines Const. (1935), 
Art. VII, sect. 10 (7). 
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tween a treaty norm and a statutory norm, the municipal law system lays 
down a priority rule to govern the action of the municipal court. In some 
systems, the priority rule dictates categorically that the municipal statute is 
to prevail; in others, the priority rule gives precedence to the treaty; and in 
a third group,- the leges posteriores rule gives precedence to one or the other 
norm depending upon the factor of time. 

Insofar as the municipal court is concerned, the priority rule assigns to 
it a role as a determinant of the effectiveness of the international legal sys- 
tem as a system of choice constraint. The role assigned by the supremacy- 
of-treaty rule is one of maximization of the effectiveness of international 
law; that assigned by the precedence-to-statute rule is one of minimization; 
and that assigned by the leges posteriores rule may be either, according to 
circumstances. 

When the assigned role of the domestic court is placed in the context of 
the municipal law system of which the court is a part, some broad relation- 
ships with the formal constitutional requirements for treaty conclusion 
emerge. The assigned role of minimization of the effectiveness of interna- 
tional law is more commonly found in municipal law systems, like the 
British, which authorize treaty conclusion by executive action alone. Where 
the assigned role of maximization appears, it usually is in systems which 
require participation of the full legislature as well as the executive in treaty 
conclusion.*’? The role assigned by the leges posteriores rule is, in the case 
of the United States at least, associated with a system for treaty conclusion 
in which only part of the legislative body is formally required to participate 
along with the executive. These relationships suggest that the basic variable 
may be the degree of participation by the legislative body. That is, the 
greater the participation of the legislature, the more likely is the assigned 
role of the municipal court to be one of maximization; whereas assigned 
roles which work toward minimization are likely to be associated with lesser 
degrees of participation on the part of the legislature.** 

The formal constitutional requirements for treaty conclusion and the 


47. As mentioned above, at nn. 11 and 12, the supremacy-of-treaty priority rule 
is found in the constitutions of the Netherlands, France, and many of the new 
African states formerly part of the French empire. The constitutions of these states 
require participation in treaty conclusion by the full legislature for the important 
classes of treaties but not for technical and administrative type agreements; see n. 51 
infra. Many constitutions which require participation of the full legislature for all 
treaties do not provide for the supremacy-of-treaty priority rule; this is the case with 
the constitutions referred to in n. 45 supra. 

48. This proposition does not apply, of course, to the choice situation arising in 
federal systems as between a treaty and a state or provincial statute. Here the state 
or provincial legislature may not participate at all in treaty conclusion, but the 
supremacy-of-treaty priority rule may apply, as in the case of the United States. 
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roles assigned to municipal courts by prescribed priority rules do not por- 
tray the situation completely. Actual practice is an important factor. With 
respect to constitutional requirements for treaty conclusion, practice in 
such systems as the British has resulted in participation by the legislature, 
despite formal constitutional requirements which permit conclusion by the 
executive alone.*® Again, in the case of the United States, practice has devel- 
oped the “executive agreement.” The “executive agreement” may be con- 
cluded by the executive acting entirely alone in some instances, while in 
others by the executive in conjunction with both the lower house as well as 
the senate.®° Indeed, many constitutions have come to distinguish between 
important treaties so-called, for which full participation by the legislature 
is required, and less important agreements of an administrative or tech- 
nical nature which may be concluded by executive action.** 

Practice has also modified the operation of prescribed priority rules, 
as is demonstrated by decisions of the U.S. Supreme Court. For the 
Supreme Court, practice has resulted in a de facto role of somewhat less 
maximization of the effectiveness of the international legal system than 
would be the case for the role assigned by priority rules. Further, there is 
evidence to indicate that courts in other municipal systems have in practice 
departed from their assigned roles in decisions of choice between a treaty 
and a domestic statute.°? 

Practice, then, seems to be working to make more uniform the role 
of the legislature in treaty conclusion and the role of the domestic court 
in treaty-statute choice situations thoughout the various municipal law 
systems comprising the international community. This trend toward uni- 
formity represents, in turn, a rather massive readjustment at the munic- 
ipal law level to a factor which promises to revamp the nature of inter- 
national law and thereby alter radically that law’s relationship to municipal 


49. Thus, in the United Kingdom and some other Commonwealth states, the 
executive regularly lays important treaties before the parliament before ratifying 
them; see McNair, op. cit., n. 7 supra, 99, 190. 

50. Reciprocal trade agreements provide examples of the latter type; legislation, 
¢.g., the Trade Expansion Act, 1962, 76 U.S. Stat. 872, authorizes the President to 
conclude agreements altering within limits tariff rates. 

51. See, inter alia, France Const. (1958) Art. 53; West Germany Const. (1949) 
Art. 59 (2); Italy Const. (1947) Art. 80; Central African Republic Const. (1959- 
1962), Art. 34; Chad Const. (1962), Art. 70; Congo Const. (1963), Art. 61; Gabon 
Const. (1961), Art. 52; Ivory Coast Const. (1960, as amended, 1963), Art. 54; 
Malagasy Const. (1959, as amended, 1960, 1962), Art. 14; Mauritania Const. (1961), 
Art. 44; Niger Const. (1960), Art. 54; Senegal Const. (1963), Art. 77; Togo Const. 
(1963), Art. 67; Upper Volta Const. (1960), Art. 54. 

52. See, for example, Salomon v. Commissioners of Customs and Excise, [1966] 
3 All E. R. 871 (United Kingdom); Re Drummond Wren, [1945] 4 D.L.R. 674 
(Canada); and the comment of van Panhuys, “The Netherlands Constitution and 
International Law,” 58 Am. Jour. Int. Law 88 at 106 (1964). 
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systems. This factor is the individual, or, more specifically, the individual’s 
growing stature as a subject of international law. 

As the individual approaches the status of a subject of international 
law, his role as a participant in the formulation of international law, par- 
ticularly treaty-making, will increasingly approximate his role in the do- 
mestic law-making process. This proposition is reflected in the projection 
of the representative domestic legislature, either by constitutional provision 
or constitutional practice, to a determinant position in treaty-making, a 
position the legislature holds, of course, in domestic law-making. And 
the same can be said of the “executive agreement” type of treaty-making. 
In the twentieth century, executive law-making in the domestic field has 
become commonplace. Through interest group activities, the individual 
brings pressure to bear on the executive law-making process, whether it 
be in the domestic or international field. 

There remains, then, the role of the municipal court in choice situations 
between a treaty norm and a statutory norm, and the impact thereon of 
the individual’s developing status as a subject of international law. The 
portent of this developing status is emphasized by contrast with the British 
dualistic priority rule which gives precedence to the domestic statute and 
assigns a role of minimization of the effectiveness of international law to 
the municipal court. The British dualistic priority rule presumes the Crown 
(or sovereign state) to be the subject of international law, while the in- 
dividual is the subject of municipal law only; only the sovereign may make 
and invoke treaties; the individual can rely only upon domestic law to 
protect his rights and interests. 

The typical, if not invariant, choice situation envisaged by the British 
dualistic priority rule as coming before municipal courts is one in which 
the state official attempts to invoke the treaty as the constraint against the 
individual whose only recourse can be to domestic law. Treaty norms are 
seen as weapons to be used by the sovereign against the individual.** Given 
this view of the choice situation, a departure by the municipal court from 
its assigned role of minimization of the effectiveness of international law 
would indeed portend a lessening of the individual’s rights as a subject of 
municipal law. Such lessening might be counterbalanced by the individual’s 
gaining some of the rights of a subject of international law, particularly 
the right to participate in the treaty-making process through the representa- 
tive legislature and domestic interest groups. 


53. This is illustrated by the question asked by Lord Hobhouse in Walker vy. 
Baird, [1892] A.C. 491: “Can the Crown, by treaty with a foreign power, acquire new 
rights against its own subjects?” See McNair, op. cit., n. 7 supra, 86. 
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There is another aspect of the matter. Is the choice situation envisaged 
by the British dualistic priority rule in fact typical, if not invariant? It is 
true that the combination of a public official invoking the treaty as a con- 
straint against an individual who relies on the domestic statute does appear 
in municipal court choice cases.°* But other combinations also appear. 
Indeed, the most common combination found in the U.S. Supreme Court 
choice decisions surveyed above is just the opposite of that envisaged by 
the dualist priority rule. That is, the most frequently found combination is 
that in which an individual invokes the treaty as a constraint against a 
public official who attempts to enforce a domestic statute against the 
individual. Moreover, while in some cases the individual invoking the 
treaty was an alien,®° in others he was a citizen.°° 

The choice situation in which a private citizen invokes a treaty norm 
against an official of his own government serves to dramatize the role of 
the individual in the future development of international law as a system 
of choice constraint. First of all, it is clear that for some individuals the 
international legal system, at least in some situations, appears to offer a 
better safeguard for his interests than does his own municipal law. Second, 
the fact that an individual can invoke before a municipal court a treaty 
norm against a state underscores another aspect of his growing stature as 
a subject of international law, for the capacity to invoke international law 
against the action of a national state is of the very essence of the status 
of a subject of the law of nations. Third, the ability of an individual to 
invoke a treaty norm to take precedence over a statutory norm suggests a 
process comparable to judicial review. Or, phrased differently, in a choice 
situation as between a treaty and a statute, the municipal court exercises 
in a sense the power of judicial review in which a norm of international law 
may be used to control the validity of a national statute.*’ 

International law no longer can remain aloof from the diversities and 
perversities of human nature. The international legal system has been 
thrust into choice situations involving the competing claims of individuals, 
some of whom rely upon domestic law to protect their interest, and others 


54. This was the case in U.S. v. Belmont, 301 U.S. 324 (1937). 

55. This was the situation in Grogan v. Walker & Sons, 259 U.S. 80 (1922); 
Anchor Line, Ltd. vy. Aldridge, 259 U.S. 80 (1922); Cook v. U.S., 288 U.S. 102 
(1933); U.S. v. Lee Yen Tai, 185 U.S. 213 (1902); Chew Heong v. U.S., 112 US. 
536 (1884); Asakura v. Seattle, 265 U.S. 332 (1924). 

56. This was the situation in Whitney v. Robertson, 124 U.S. 190 (1888); 
on v. Robertson, 122 U.S. 116 (1887); Terrace v. Thompson, 263 U.S. 197 

1923). 

57. This analogy has been noted with respect to French courts and their applica- 
tion of the supremacy-of-treaty priority rule embodied in the Constitution of 1958 
(and the earlier document of 1946); see Bial, op. cit., n. 35 supra, 355. 
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who turn to international law for the furtherance of theirs. At the inter- 
section of the two legal orders, domestic and international, stands the 
municipal court, as Professor Falk has observed.°* Creature of municipal 
law but also an institution of the international legal system, the municipal 
court is cast in the role of uneasy arbiter between the two. With the 
emergence of the individual toward full status as a subject of international 
law, it has become a matter of day-to-day choice by the municipal court 
as to which shall prevail, international or domestic public policy. 


58. See his The Role of Domestic Courts in the International Legal Order (1964), 
esp. chap. vili. 


Conley H. Dillon* The role of 
international labor conventions in 
economic development in emerging nations 


The International Labor Organization is the oldest specialized agency in 
the United Nations system. From its foundation in 1919, with a member- 
ship of only twenty-eight states, the I.L.O. has grown in a half-century to 
a membership of 125 states. The I.L.O. Constitution drafted in 1919 in its 
Preamble declares that universal peace can be established only if it is based 
upon “social justice” by an “improvement of the conditions of labor.” * This 
concept was restated during World War II when the International Labor 
Conference met in Philadelphia in 1944 and redefined the I.L.O.’s aims 
and purposes. The Declaration of Philadelphia (annexed to the I.L.O. 
Constitution) articulated a new dynamic concept which includes the pro- 
motion both of economic and social goals. Prior to this important state- 
ment, the emphasis in the organization had been primarily on the pro- 
tection of workers; after Philadelphia the role of assistance in developing 
economic and human resources became central to achieving its goals. 

The creation of new states since 1946 has offered a tremendous chal- 
lenge to international co-operation in moving the under-industrialized en- 
tities toward the mainstream of contemporary economic development. The 
I.L.O. has made many adjustments in its programs and procedures in order 
to maximize the advancement of these emerging nations. This study focuses 
on but one aspect of I.L.O. activities concerned with development of the 
emerging nations, namely, the international labor convention. The first 
part of the study surveys the record of ratifications of international labor 
conventions by the emerging states. The second part deals with the ap- 
plication of three selected conventions within the emerging countries. The 
final portions consist of an appraisal of the effectiveness of the international 
labor convention as an instrument for assisting economic development in 
under-industrialized societies. 


* Department of Government and Politics, University of Maryland 

1. For background information, see Shotwell, ed., The Origins of the International 
Labor Organization (1934); and Follows, Antecedents of the International Labor 
Organization (1951). For a review of the work of the organization during its early 
stages, see Phelan, Yes and Albert Thomas (1936); and Scelle, L’organisation inter- 
nationale du travail et le B.I.T. (1930). 
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1. Record of ratifications 


The I.L.O. has adopted some 126 labor conventions since its inception 
in 1919.? Upon the adoption of a convention (which is done in the annual 
conference by a two-thirds vote of the members representing governments, 
labor, and employers), it must be submitted by governments to the “com- 
petent national authorities” for ratification within twelve or eighteen 
months.* This obligation is fundamental and means that the authority with 
the power to consent to the convention must be given the opportunity to 
act. The burden of action is placed on the legislative body, and workers’ 
and employers’ groups can present their views on the provisions of the 
convention. In 1946 a new constitutional requirement was adopted which 
provided that governments must inform the I.L.O. of the efforts taken to 
bring conventions before legislative bodies and the decisions taken by these 
bodies.* 

Ratifications of conventions were rather slow during the first three dec- 
ades of the organization’s history, reaching a total of approximately one 
thousand, but climbed steeply during the fourth decade, reaching two 
thousand by June, 1960; in less than five decades, by January, 1967, the 
three thousand figure had been passed. 

Of the 3,249 ratifications for all conventions as of January, 1967, almost 
one-third of the total, 1,033, were registered for states which had become 
members of the I.L.O. since 1946.5 This high rate of formal acceptance 
of international labor standards might be regarded as evidence that newly 
independent nations consider these treaty obligations useful and applicable 
to the earlier stages of economic development. The number of conventions 
ratified varies from the highest, forty-two registered by Algeria, which has 


2. See “International Labor Conventions, Chart of Ratifications, January 1, 1967,” 
published by the I.L.O. This is the official record of ratifications, which is published 
semiannually. See also International Labor Conference, Conventions and Recom- 
mendations (1949); this volume published by the I.L.O. contains a systematic ar- 
rangement of the conventions and recommendations adopted by the International 
Labor Conference from 1919 to 1949. 

3. At the annual conference, each member has a delegation composed of four 
delegates, two of whom are government delegates, one representing labor and one 
representing employers; each delegate has one vote. On the tripartite voting system, 
see Beguin, “I.L.O. and the Tripartite System,” International Conciliation, No. 523 
(1959); Wilson, Labor in the League System (1934), 272; Haas, “System and Process 
in the International Labor Organization,” 14 World Politics 343 (1962). Recom- 
mendations are also adopted by the conference, but these are not submitted to states 
for ratification; see, however, n. 11 infra. 

4. Art. 10 of the I.L.O. Constitution. The original Constitution formed Part XIII 
of the Treaty of Versailles. In 1946 an amended Constitution was adopted under 
which the I.L.O. functions as a specialized agency of the United Nations. 

5. As of January, 1967, there were fifty-six states which had joined since 1946. 
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been a member since only 1962, to zero ratifications for Nepal (1966) 
and Yemen (1965).® 

The ratification record of the emerging states displays some regional 
variations. With respect to worldwide ratifications as of June 30, 1964, 
those regions composed mainly of new, emerging nations—Africa, the 
Middle East, and Asia—accounted for 39 per cent of the total; whereas 
those regions composed mainly of the older states—Western Europe, 
Eastern Europe, North and Central America, and South America—ac- 
counted for 61 per cent. Africa led the emerging states regions, contribut- 
ing 23 per cent of the worldwide total, followed by Asia with 10 per cent 
and the Middle East with 6 per cent. Indeed, Africa accounted for almost 
as many ratifications as Western Europe with its figure of 27 per cent. 
Western Europe was followed by Eastern Europe, 12 per cent, and North 
and Central America and South America, with 11 per cent each. The rat- 
ification record may be stated another way. Africa’s 23 per cent of the total 
worldwide ratifications represented 59 per cent of the ratifications of the 
emerging states regions; Asia’s 10 per cent of the total represented 26 per 
cent, and the Middle East’s 6 per cent represented 15 per cent.’ 

How meaningful are ratifications? Ratification entails an obligation to 
place a convention before the legislative body competent to give effect 
to its terms. In addition, ratification automatically places an obligation on 
the state to report periodically to the I.L.O. on the actions taken to give 
effect to its provisions.* To systemize this reporting procedure the IJ.L.O. 
has adopted a report form which is tailored to the needs of the particular 
convention. This form requests information on relevant national laws and 
regulations and on other specific actions taken to give effect to the re- 
quirements of the convention. The reports also require the results of 
national inspection, decisions of courts of law, statistical data on the 
number of workers covered, and whether comments on the application of 
the conventions by workers’ and employers’ representatives have been re- 


6. The number of ratifications indicated includes those registered by the states 
of which the “new” state was a part prior to independence. Other new states which 
had ratified a relatively large number of conventions were Central African Republic 
(35), Ghana (34), Guinea (36), Israel (33), Mauritania (34), Syria (37), Tunisia 
(34), United Arab Republic (33). New states that had ratified relatively few con- 
ventions were Indonesia (6), Laos (4), Lebanon (7), Malaysia (8), Somali (4), 
Sudan (5). For comparative purposes, a few additional records may be given: 
Burma (21), Byelorussia (21), Ceylon (20), Guyana (15), Jamaica (19), Libya 
ay Malta (25), Nigeria (24), Pakistan (28), the Philippines (17), the Ukraine 

22) 


7. Data pertaining to ratifications adapted from Landy, The Effectiveness of 
International Supvervision: Thirty Years of 1.L.O. Experience (1966), 195. 
8. See Art. 22 of the I.L.O. Constitution. 
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ceived by the government. This latter requirement appears to have special 
significance as these bodies are the principal interest groups concerned 
with economic development, so their stake in the application of conventions 
is primary. This governmental obligation which includes the requirement 
that copies of reports to the I.L.O. must be sent to both workers’ and em- 
ployers’ groups assures formal communication. 

In the early years of the organization it was believed that the presenta- 
tion of reports on conventions to the conference and discussion by del- 
egates would suffice to promote effective application.? In 1926 a “Com- 
mittee of Experts” was established to analyze the reports of governments 
on the application of conyentions.1° This committee, which was renamed 
“Committee of Experts on the Application of Conventions and Rec- 
ommendations” in 1949, is currently composed of nineteen members se- 
lected on the basis of professional competence and entrusted with the 
preliminary examination of reports. Members of the Committee of Ex- 
perts are appointed for a period of three years and may be reappointed. 
The composition of the committee in 1964 was two members from Africa; 
three each from Eastern Europe, Asia, and Latin America; one each from 
the Middle East, North America, and the Caribbean region; and five from 
Western Europe. 

What is the function of this supervisory committee? The supervision of 
sovereign states is a delicate and critical matter, and the development of the 
custom and practice of this “technical committee” has proceeded with 
caution. Nevertheless, its approach to the problem of implementing con- 
ventions has been critical of the failures of states to effectively apply their 
provisions. In general, the success of this function has depended on the 
willingness of governments to send in reports and the quality of these 
reports. In recent years there has been an improvement in both the quantity 
and quality of reports and supervision has been able to proceed rather 
satisfactorily. 

Following an examination of the Reports on Application of Conven- 
tions, the Committee of Experts makes observations on the reports and 
indicates the steps necessary, if any, to bring the law and practice of the 
state into compliance with the provisions of the convention. If, as is fre- 
quently the case, there is a need for more technical information on the 
subject, the committee asks the I.L.O. to request that the required data 

9. These reports were submitted under Art. 408 of the original I.L.O. Constitu- 
tion; this is now Art. 22. 


10. See Landy, op. cit., n. 7 supra, 16-36, for an account of the background and 
work of this committee. 
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be furnished in the next report.‘t The heavy workload involved in pre- 
paring the reports has caused a shift from the annual reporting cycle to a 
report every two years.” 

The Conference Committee on the Application of Conventions and 
Recommendations which reviews the reports of the Committee of Experts 
provides a focal point and a clearing house for annual conference con- 
sideration of the Report of States on the Application of Conventions. As 
this committee is composed of representatives of workers and employers 
as well as governments, it can bring the tripartite views of the pluralistic in- 
terests of the organization to bear on problems portrayed in reports. By and 
large, the work of this committee has been a strongly persuasive influence 
on states that are not in complete compliance with the provisions of con- 
ventions. While the basis for the Conference Committee’s discussions is 
the report by the Committee of Experts, the Conference Committee solicits 
the explanations of the governments concerned regarding their alleged 
failure to comply with the requirements of conventions. Gradually, mem- 
ber states have become accustomed to appear before the committee and 
now generally co-operate in furnishing essential information on their sit- 
uation.** 

Beginning in 1957 the conference decided to highlight the serious cases 
of non-compliance (“the persistent disregard of basic undertakings”) by 
publishing a “special list” of states falling in this category. While this de- 
vice has been used sparingly, it has been accepted as a part of the regular 
procedure and by focusing attention on non-complying states has created 
a greater sense of urgency for action; '* it also certainly has—as will be 
discussed in the final portion of this study—made ratification something 
more meaningful than a mere formality. 


2. Application of conventions by emerging states 


To illustrate the application of labor conventions by emerging states, 
three instruments have been selected. These are the Workmen’s Compensa- 
tion (Occupational Diseases) Convention (1925), No. 18; the Forced 
Labour Convention (1930), No. 29; and the Labour Inspection Conven- 
tion (1947), No. 81. The three illustrative conventions represent significant 

11. Since 1950 the Committee of Experts has also requested information on 
recommendations and on unratified conventions. 

12. Illustrative figures on the number of committee observations in recent years 
are 189 in 1953, 416 in 1956, 545 in 1958, 288 in 1960, 392 in 1962, and 497 in 


1964; see Landy, op. cit., n. 7 supra, 32, n. 4. 
13. Ibid., 42—43. 14. Ibid., 47. 
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subjects basic to progress in economic development, for occupational dis- 
ease, forced labor, and labor inspection concern problems that are central 
to improving economic and social standards. Data as to application are 
taken primarily from the I.L.O. publication Summary of Reports on Rat- 
ified Conventions (1966), which covers the period from July 1, 1963, to 
June 30, 1965, and constitutes the official record of governmental com- 
pliance with provisions of ratified conventions. 

With respect to the Workmen’s Compensation (Occupational Diseases) 
Convention (1925), application measures taken by three “new” states, 
representing Africa, the Middle East, and the Far East, will be briefly 
summarized.*® The Central African Republic ratified the convention in 
1964 and its first report contained the statement that under the revised 
Central African Republic’s Constitution all “duly ratified international 
conventions acquire the force of law within the national territory.” The 
report further indicated that all wage earners were covered and that the 
administration of laws and regulations was carried out by the Ministry of 
Labour, inspectors, supervisors of labor, manpower, social security, and 
the labor courts.’° The Syrian Arab Republic ratified the convention in 
1960 and reported on new legislation enacted. The report also contained 
replies to a request by the Committee of Experts for information on im- 
plementation of the convention. The government’s reply to the request 
enumerated the chemical substances covered by law and also gave details 
concerning an interpretation of the language of an enactment which Syria 
contended provided satisfactory protection.'’ As to India, minor changes 
in legislation implementing the convention were noted.'® 

The Labour Inspection Convention, 1947, No. 81 came into force on 
December 29, 1950. The first three articles of Part I of the convention 


15. Art. I of the convention provides “(1) Each member of the International 
Labour Organization which ratifies this Convention undertakes to provide that com- 
pensation shall be payable to workmen incapacitated by occupational diseases or, in 
case of death from such diseases, to their dependents, in accordance with the general 
principles relating to compensation for industrial accidents.” 

16. See Summary of Reports on Ratified Conventions (1966), 53. Implementing 
measures cited are Constitution, as revised by Act No. 64-37 of 26 Nov. 1964 
(Journal officiel de la République Centrafricaine, 1 Jan. 1965, 23); Act No. 65-667, 
24 June 1965, to establish rules for compensation and prevention of industrial acci- 
dents and occupational diseases (ibid., 15 July 1965); Ordinance No. 59-60 of 
20 April 1959, to prescribe conditions for the application of Decree No. 57-245 
respecting compensation and prevention of industrial accidents and occupational 
diseases in the overseas territories as amended by Decree No. 58-827 of 24 Sept. 
1958 (Journal officiel de l Afrique Equatoriale Francaise, 1 June 1959). 

17.See Summary of Reports on Ratified Conventions (1966), 56; the following 
legislation was reported: Social Insurance Codes, Law No. 92 of 6 April 1959 
(AL-Jarida al-Rasmiya, 7 April 1959) as amended by Legislative Decree No. 21 of 
11 Oct. 1961, respecting the establishment of a social insurance scheme (ibid., 19 
Oct. 1961). 

18. Summary of Reports on Ratified Conventions (1966), 57. 
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set forth the essential requirements for establishing a labor inspection 
service for industry (similar articles apply to commerce) and are as fol- 
lows: 


. 


Article I—Each member of the I.L.O. for which this Convention 
is in force shall maintain a system of labour inspection in industrial 
workplaces. 


Article II—The system of labour inspection in industrial work- 
places shall apply to all workplaces in respect of which legal 
provisions relating to conditions of work and the protection of 
workers while engaged in work are enforceable by labour in- 
spectors. 


Article I1I—The functions of labour inspection shall be: (a) to 
secure the enforcement of the legal provisions relating to hours, 
wages, safety, health and welfare, the employment of children 
and young persons, and other connected matters, in so far as such 
provisions are enforceable by labour inspectors; (b) to supply 
technical information and advice to employers and workers con- 
cerning the most effective means of complying with the legal 
provisions; (c) to bring to the notice of the competent authority 
defects or abuses not specifically covered by existing legal pro- 
visions. 


1. Any further duties which may be entrusted to labour inspectors 
shall not be such as to interfere with the effective discharge of their 
primary duties or to prejudice in any way the authority and im- 
partiality which are necessary to inspectors in their relations with 
employers and workers. 


In its first report under the convention, the Central African Republic 
listed four basic legislative and administrative actions which had been 
taken to make its provisions effective. Apparently an inspection system 
was established that applied to every type of undertaking except mining 
and military establishments which are under technical and military per- 
sonnel. The report indicated that implementing actions had been taken 
for each article of the convention.’® 

19. Ibid., 179. Legislation noted included: Labour Code, Act No. 61-221 of 
2 June 1961 (Journal officiel de la République Centrafricaine, Aug. 1961, Extraor- 
dinary); Decree No. 63—036 of 29 Jan. 1963, respecting the powers and duties of the 
Ministry of Labour and Social Welfare (ibid., 1 Feb. 1963); Order No. 5689, 15 May 
1963, respecting the organization and operation of the labor, manpower, and social 
security services (ibid., 15 June 1963); Act No. 65-66 of 24 June 1965, to establish 


an industrial accident and occupational disease prevention and compensation scheme 
(ibid., 15 July 1965). 
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In reply to a direct request from the Committee of Experts, Ceylon 
stated that it was amending its basic act so as to give effect to the article 
prohibiting labor inspectors from having a conflict of interest or of having 
to reveal confidential information.*° Cyprus also replied to a direct re- 
quest for information by stating that the police performed labor inspection 
duties but that steps were being taken to give this power to the Ministry 
of Labour. Since the convention was ratified by Cyprus in 1960, it would 
appear that appropriate action has been rather slow. 

A direct request to Ghana elicited information on the pertinent articles. 
Standards for labor inspectors were based on both education and ex- 
perience, and a list of the classifications personnel in inspection service was 
given. An amended bill was in process which would give effect to certain 
articles in the convention.*! Israel furnished copies of annual reports on 
the activities of labor inspectors for 1961 and 1962 to comply with an 
observation made by the Committee of Experts; the government also in- 
dicated that sixty-seven inspectors were then employed.”? 

Following a direct request for information, Jamaica supplied informa- 
tion of a technical nature on three articles and furnished statistics on labor 
inspection activities during the period under review.** The Kenyan govern- 
ment pleaded “pressure of work” as the reason for its delay in amending 
its legislation to give effect to Article 15 of the convention. However, a 
bill to achieve this purpose was reportedly being drafted.”* 

In its first report to the Committee of Experts, Malawi, which ratified 
the convention in 1964, gave an article-by-article description of the re- 
lationship of its legislation and decrees to the provisions of the convention. 
Its system, which covered all places of work, seemed to meet all the 
formal requirements of the international instrument.?° 

Malaysia, in reply to a direct request from the committee, supplied 
information on the application of eight articles. This revealed, among 


20. The act to be amended is Labour Inspections (Maintetaee of Secrecy) Act 
1953; Summary of Reports on Ratified Conventions (1966), 

21 Ibid., 182. 22. Ibid., 183. 

23. Ibid., 184. 

24. Art. 15 pertains to the conduct of labor inspectors; see ibid., 184. 

25.See ibid. Applicable legislation and decrees were Employment of Women, 
Young Persons and Children Ordinance, No. 22 of 20 Dec. 1939, as amended; Trade 
Disputes (Arbitration and Settlement) Ordinance No. 22 of 4 Dec. 1952, as amended; 
African Emigration and Immigration Workers Ordinance No. 1 of 28 May 1954, as 
amended; Trades Union Ordinance of 4 March 1959, as amended; Employment 
Ordinance No. 14 of 17 March 1964 (Government Gazette, 20 March 1964); Labour 
Legislation (Miscellaneous Provisions) Ordinance No. 15 of 17 March 1964 (ibid., 
20 March 1964); Factories Ordinance No. 21 of 17 March 1964; Workmen’s 
Compensation Ordinance, Apprenticeship Ordinance; Regulation of Minimum 
Wages and Conditions of Employment Ordinance (Government Notice, 1964, No. 
189). 
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other items, that the status and conditions of service of labor inspectors 
were governed by the federal constitution. Regulations in force appeared 
to fulfil the requirements of the convention with one exception, and the 
reply indicated that a new “Factories Act” would bring this aspect in 
compliance with the provisions of the treaty.*° 

Mali, a member of the I.L.O. since 1964, in its first report on legisla- 
tion and administrative regulations implementing the convention indicated 
that all paid employment was subject to labor inspection. Coverage in 
terms of the convention was provided for and the process of establishing 
administrative machinery was under way.*’ In a reply to a direct request, 
Malta explained that all inspectors were under the same rules and regula- 
tions (as defined in Articles 12 and 15 of the convention) and that al- 
though “immediate executive powers” of inspectors were not spelled out 
in the law they could in effect be carried out in consultation with su- 
periors.”° 

In the first report by Mauritania, the applications of the principal 
articles of the convention were described. However, Article 19, which re- 
quires labor inspectors to submit regular reports to the Central Administra- 
tive Office, was not being applied. This admission of the failure to apply 
an essential requirement may be accounted for by the fact that the con- 
vention had been ratified only recently (1963).?° Morocco, in a reply to 
a request for information, stated that consideration was being given to 
amending a “Dahour of 2 July 1947” so that labor inspectors would have 
power to take immediate action in cases of imminent danger to workers.*° 

A reply from Pakistan indicated that the convention had not been com- 
pletely implemented and revealed that complete information on the ap- 
plication of the convention to West Pakistan was not yet available. Paki- 
stan’s ratification of the convention was registered in 1953, it may be noted, 


26.See Summary of Reports on Ratified Conventions (1966), 186. 

27. See ibid., 187; Labor Code, Act No. 62-67 of 9 Aug. 1962 (Journal officiel 
de la République du Mali, 15 Oct. 1962). 

28. Summary of Reports on Ratified Conventions (1966), 188. 

29. The pertinent legislation and decrees were as follows: Labor Code, Act No. 
63-023 of 23 Jan. 1963 (Journal officiel de la République islamique de la Mauritanie, 
20 Feb. 1963); Act No. 61-130 of 1 July 1961, to establish civil service rules (ibid., 
16 August 1961); Decree No. 61-140, 7 July 1961, to establish the duration and 
terms of vocational training periods (ibid., 21 Feb. 1962); Decree of 26 Feb. 1962, 
respecting the territorial organization of the labor inspection service; Decree No. 50- 
118 of 20 Aug. 1963, to reorganize the labor service (ibid., 18 Sept. 1963); Decree 
No. 65-096 of June 1965, to set up a medical labor inspection service (ibid., 4 June 
1965); Decree No. 65-097 of June 1965, to establish procedures for the notification 
of industrial accidents and cases of occupational disease (ibid., 7 July 1965); see 
Summary of Reports on Ratified Conventions (1966), 188. 

30. Ibid., 189. 
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which should have allowed ample time for taking the appropriate steps 
to give effect to treaty provisions.*' 

Like other “First Reports” under the convention, that of Senegal listed 
the official legislative and administrative actions taken to give it. effect.% 
Since its last report, the Syrian Arab Republic had issued two orders to 
implement the convention. In reply to a request by the Committee of Ex- 
perts, the Syrian government also gave detailed explanation of certain 
legal provisions.*® Tanzania (Tanganyika) had complied with a direct 
request of the Committee of Experts by amending an ordinance and ex- 
pressed the further intention of taking steps to remove limitations on the 
power of labor inspectors.** 

Following a direct request by the committee, Tunisia described the 
meaning of applicable actions under the convention. The report contained 
illustrative materials, and in one instance it stated that changes in the 
nation’s labor code were under consideration.*® 

Legislation passed by the United Arab Republic since its last report 
indicated progress in bringing national law in line with the convention. In 
an article-by-article explanation, the government described the nature of 
steps taken to implement the convention and commented on the effective- 
ness of these measures.*° 

The detailed explanations and, in most instances, the co-operative re- 
sponses by governments record a satisfactory attitude in formally respond- 
ing to queries on their actions. Tardiness by Pakistan in taking steps to 
implement the convention was the exception rather than the rule. 


31. See ibid., 190; for example: “Article 20. Efforts are being made to publish 
and submit to the I.L.O. annual reports on the application of various labor laws.” 
The general legislation covering the provisions of the convention is the East Pakistan 
Factories Act, No. IV of 5 Aug. 1965 (Dacca Gazette, 1 Sept. 1965, Extraordinary). 

32. The actions reported were Labor Code, Act No. 61—64 of 15 June (Journal 
officiel de la République du Sénégal, 3 July 1961); Decree No. 62-017 of 22 Jan. 
1962, to prescribe the scales of penalties to be imposed by the police on persons 
contravening the provisions of the Labour Code and the regulations issued there- 
under (ibid., 10 Jan. 1962); Decree No. 62-076 of 27 Feb. 1962, to establish regu- 
lations for officials of the labor inspection service; Decree 62—0116 of 21 March 1962, 
to prescribe the procedure for organizing and operating the labor and social security 
services (ibid., 7 April 1962); Order No. 5958, 11 April 1962, to prescribe a model 
identity card for labor and social security inspectors and supervisors; Act. No. 62-46 
of 10 June 1962, authorizing the ratification of Convention No. 81 (ibid., 16 March 
1964). See Summary of Reports on Ratified Conventions (1966), 192-193. 

33. Ibid., 194. The orders were Order No. 312 of 10 June 1964, to regulate in- 
spection by night in establishments covered by the labor legislation; Order No. 465 
of 4 July 1965, to publish regulations respecting labor inspection. 

34. See Summary of Reports on Ratified Conventions (1966), 194. 

35. Ibid., 194-195. 

36. Ibid., 195-196; see law No. 46 of 2 Feb. 1964, to issue public service regula- 
tions (Al-Jarida al-Rasmiya, 13 Feb. 1964); Law No. 63 of 21 March 1964, respecting 
social insurance (La gazette fiscale, commerciale et industrielle, Jan.March, 1964). 
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The Forced Labour Convention (1930), No. 29, came into force on 
May 1, 1932. This convention has special applicability to developing states, 
in which often the freedom of labor to choose where and when to work 
has been nonexistent. The provisions of the convention are clear-cut and 
unequivocal on the abolition of forced labor. Article I provides that: 
“Each member of the I.L.O. which ratifies this convention undertakes to 
suppress the use of forced or compulsory labour in all its forms within the 
shortest possible period.” Most of the new states (forty-nine) had ratified 
this convention by 1966. 

In replying to a request of the Committee of Experts, Byelorussia noted 
that extracts from its labor and penal code had already been furnished. 
The reply further indicated that there were no “legislative regulations in- 
compatible with the interests of collective farms,” and that road work was 
in connection with “specialized undertakings” and governed by general 
legislation.*” 

An observation sent to the Central African Republic by the Committee 
of Experts elicited the information that steps were under way to amend 
legislation respecting the institution of permanent controls of the working 
population, so that they should be in line with the provisions of the con- 
vention. It was also stated that the Compulsory Crop Act had been repealed. 
The report advised that a decree had been drafted to the effect that labor 
was to be exacted only from persons who have been “sentenced in court,” 
and that they may not be hired out or be placed at the disposal of private 
persons or firms.** 

Ceylon’s reply to a committee request regarding the employment of 
persons detained for crime under the Criminal Law Special Provisions Act, 
1962, was that no person had been or would be required to work.*® Congo 
reported the repeal of an action requiring civic service.*° 

India’s reply to a direct request for information indicated a slow re- 
action to committee “observations” made in 1960 and 1962. National 
legislation was still in process for repealing acts not regarded as being 
in conformance with provisions of the convention. Another act not com- 
plying with the convention had been amended and implementing regula- 
tions were being drafted.* 

Iran’s reply to a direct request by the Committee of Experts provided 


37. Summary of Reports on Ratified Conventions (1966), 86. 

38. Ibid., Act No. 60-112, 20 June 1960, was reported as repealed by Act No. 
63-409, 17 May 1963. 

39. Ibid., 87. 

40. Brazzaville Government, Decree No. 65-148 of 25 May 1965; see ibid. 

41. Ibid., 89; the “Orissa Gram Panchayat Act” of 1948 was amended in 1964. 
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information that “persons kept in forced residence in connection with 
public safety committees cannot be compelled to perform work of any 
kind.” The government also explained that persons in the military service 
cannot be forced to do work of a non-military nature.*? Also in reply to a 
request for information by the committee, Iraq submitted the view that 
constitutional duty to work does not mean forced labor.** 

Response by the Israeli government to an observation by the com- 
mittee stated that agricultural training for conscripts had never been put 
into effect, and that choice between military service and agricultural train- 
ing was voluntary. The question of amending the legislation to clarify the 
voluntary character of research training was pending until the research 
program of the I.L.O. was completed.** 

According to the reply of the Ivory Coast government, forced labor 
had been abolished by the labor code and persons whose rights were 
violated had easy access to the courts for substantiating their claims. Leg- 
islation was being amended to clarify and make explicit the voluntary 
nature of civic service. Meanwhile, in practice, civic service was on a 
voluntary basis. The use of prisoners for work outside of places of deten- 
tion could occur only at the request of the prisoner and after a magistrate 
had granted permission. These replies indicated a willingness to provide 
information and take action that would help to effect obligations under 
the convention.*® 

Kenya received a request from the Committee of Experts to furnish 
information on the nature of its National Service Act. The reply was that 
while this service might be either public or private, it must be of a mil- 
itary nature; this was in accord with the convention (Article 2), which 
states that “any work or service exacted in virtue of compulsory military 
service laws for work of a purely military character shall not be termed 
forced or compulsory labour.” It was also pointed out in the reply that 
in times of emergencies such as fires, epidemics, floods, labor might 
be required to render service as a civic duty but that this did not apply to a 
normal situation. Chiefs, it was added, had not resorted to the authority 
granted to order that crops be planted when foodstuffs were in short supply. 
The Kenyan replies revealed a lack of action sufficient to fulfil obligations 
of the provisions of the convention.*® 

A reply that illustrates the reluctant attitude of a new government to 
make the changes necessary to comply with the convention was given by 


42. Ibid. 43. Ibid. 
44. Ibid., 90. 45. Ibid. 
46. Ibid., 91. 
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the Malagasy Republic to an observation made by the committee in 1964. 
The statement averred that it was necessary to mobilize all “productive 
forces” to meet “economic needs in all less developed countries” and that 
the Forced Labour Convention should be amended to recognize this fact. 
Since the government could not apply the convention, it would be forced 
to denounce it if it were not amended to permit forced mobilization of 
labor.*’ This reply was an exception to the co-operative posture of most 
of the “new” countries. 

Malta reported that its Constitution prohibited “forced labour.” Mau- 
ritania replied to the Committee of Experts that “specialization of con- 
scripts” was of a purely military character. Morocco supplied information 
requested by the committee that a “draft royal decree to repeal certain 
decrees authorizing employment of convicts by private undertakings and 
the imposition of compulsory labour in certain cases” had been submitted 
to the king.*® 

The Committee of Experts requested Niger to reply on the questions of 
recruiting for the national armed forces and the “organization and internal 
tules of penal establishments.” The reply indicated that these questions 
were being studied with a view to amendment.*® Sudan replied to the 
request of the committee, reporting that “intensive efforts” were under 
way to abolish forced or compulsory labor, and that such labor was exacted 
only in cases of emergency or when the work was of imminent necessity 
and for the good of the community.°° Proposed amendment of legislation 
which was not in accordance with the provisions of the convention was 
reported by the Syrian Arab Republic (a bill had been prepared to amend 
the labor law so as to prohibit “all kinds of forced labour except in cases 
of emergency, in event of war or of a general disaster”). The reply also 
indicated that military service pertained only to work of a purely military 
character and that penalities were provided for violation of the forced 
labor policy.** 

Tanganyika indicated that no statutory effect had yet been given to the 
administrative instructions of 1960 to abolish forced labor but that they 
were under review. The government also indicated that regulations con- 
cerning agricultural practices did not conflict with provisions of the con- 
vention." A direct request from the Committee of Experts resulted in 


47. Ibid. 48. Ibid., for responses of all three states. 

49. Ibid., 92. 50. Ibid., 95. 

51. Ibid., 95-96. 

52. Local Government Ordinance, Sect. 52 (II-45 [a]) and Sect. 6 (b) of the 
Agricultural Products Control and Marketing Act (1962); ibid. 
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Togo supplying information under each section of the convention subject 
to questioning. The general tenor of the reply was that all these provisions 
were currently being observed. The workers’ brigade, a compulsory labor 
unit, reportedly was being disbanded.** Voluntary relationships on collec- 
tive farms were in effect in the Ukraine, according to the reply to a clar- 
ification request by the Committee of Experts. Road workers were paid 
according to the “general principles” laid down in the labor legislation.™ 

According to the United Arab Republic’s reply to queries about mil- 
itary and national service, only military works were involved. Requisition- 
ing doctors, dentists, and pharmacists for a period of not exceeding four 
years was a “part of the normal civic obligations of the citizens of a 
developing country.” °° Zambia assured the committee that her Con- 
stitution applied the provisions of the convention and that legislation not 
in conformance was being repealed.°° 

In general, the pattern of reporting on the implementation of the Forced 
Labour Convention reflected a co-operative policy on the part of the new 
states. With few exceptions, efforts were reported to comply, at least for- 
mally, with the provisions of the treaty. If new legislation was required, it 
had been framed; if repeal of legislation was essential, it had been initiated 
or effected; if clarification was needed, the information was furnished. 
There were relatively few instances of equivocation or evasion, and only 
one recorded instance of outright unwillingness to attempt to comply with 
the convention. 


3. Effectiveness of conventions 


To the record of ratifications and the reports of governments may be 
added other evidence as to the role of labor conventions in economic de- 
velopment. A considerable body of evidence is to be found in the results 
of special studies, such as the survey of conditions in Tunisia.°’ This sur- 
vey produced evidence that there has been a constant effort, beginning dur- 
ing the French colonial period, to harmonize national legislation with inter- 
national standards. Apparently, domestic law has been amended in a 
majority of instances where it was necessary to bring it in line with ap- 


53. Ibid., 97. 54. Ibid. 

55. Law No. 505 of 1955; ibid., 98. 

56. Art. 16 of the Constitution and Sect. 8 (1) of the Native Authority Ordinance 
and of the Barotse Native Authority Ordinance were “to be repealed in the near 
future”; ibid., 99. 

57.See Abdelyaond, “The Influence of International Labor Conventions on 
Tunisian Legislation,” 91 Int. Labor Rev. 192 (1965). 


International labor conventions 107 


plicable conventions. Several specific examples of such action were found, 
including six instances involving thirty-two ratifications of conventions 
in which legislative changes were made. 

In another study, the legislation of one of the most highly industrialized 
“new” states, India, was examined by a veteran official to determine the 
influence of conventions.°* He looked back at historical trends during 
the period of British hegemony and found many direct influences. More 
recently, in his opinion, the creation by the Indian government of a tripar- 
tite committee, the National Committee on I.L.O. Conventions, has had 
an extraordinary impact on law and practice. This committee, meeting 
twice each year, regularly examines conventions and recommendations 
and suggests specific action to accelerate implementation; the committee 
has taken the position that translating the policy of conventions into na- 
tional legislation in the ultimate goal of state action. The investigator con- 
cluded that the influence of conventions has been “very significant if not 
the greatest single factor in shaping the course of labor legislation in 
India.” *° 

Further indication of the role of labor conventions is provided by the 
observations of the Committee of Experts on the lack of effective im- 
plementation of conventions. As noted earlier, this committee examines 
the reports made by countries on measures taken to implement ratified 
conventions. If a report does not furnish sufficient data to permit the 
committee to form a judgment on the effectiveness of implementation, ad- 
ditional information is requested. Further action by the committee de- 
pends on the nature of the reply. Presumably, if the reply of a govern- 
ment elicits no further supervisory comment from the committee, the reply 
has indicated full implementation of the convention in question. If, how- 
ever, the committee observes on the basis of a reply that divergencies still 
remain and further implementing action is required, such observation in- 
dicates that implementing action has occurred only in part. There are two 
additional possibilities: no action at all may have been taken; or, at the 
extreme, a government may denounce the convention. 

Data relating to observations by the Committee of Experts with respect 
to the industrializing nations of Africa, Asia and the Far East, and the 
Middle East are given in Table 1. The fifty-one nations there listed 
had deposited 830 separate ratifications of various labor conventions as of 


58. See Menon, “The Influence of International Labor Conventions on Indian 
Labour Legislation,” 63 ibid. 551 (1956). 

59. Ibid., 570. 

60. Data for this table are taken from Landy, op. cit., n. 7 supra, 252-254. 
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Table 1. Committee of Experts, observations made on implementation of 
conventions, and actions taken in response: Africa, Asia and the Far East, 
Middle East (as of June, 1964) 
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Africa 
Algeria 41 41 - = - = rm 3 
Burundi 16 16 - - - _ = s 
Cameroon 21 19 2 - 1 - - 1 
Central African Republic 12 10 2 - - - = 9 
Chad 14 14 - - - = = = 
Congo (Brazzaville) 12 10 2 - 1 ~ - 1 
Congo (Kinshasa) 16 15 1 - - 1 = z 
Dahomey 15 14 1 - - 1 - = 
Gabon 2S 20 5 - 3 2 = 7 
Ghana 22 20 Z - 1 = _ 1 
Guinea 15 13 2 - - = = 2 
Ivory Coast 21 17 4 ~ 2) 1 = 1 
Liberia 4 3 1 - - 1 = 4 
Libya yD 2 - - = — = a 
Malagasy Republic 15 11 4 - - 2 — 2 
Mali 13 13 - - = = = = 
Mauritania 13 13 - - = = = a 
Morocco Ds 15 10 - 2 6 - 2 
Niger 13 12 1 - - _ a 1 
Nigeria 18 17 1 - = = = 1 
Rwanda 14 14 - - = = & 3 
Senegal 22 21 1 _ — = — 1 
Sierra Leone 28 23 5 - 1 2 — 2 
Somalia 14 14 = - = = = aj 
Republic of South Africa 10 8 2 = — 1 = 1 
Sudan 5 4 1 ~ - - - 1 
Tanganyika 24 24 = - = = os s 
Togo 12 9 3 - Z _ - 1 
Tunisia 25 22 3 - 1 1 - 1 
Uganda He 15 = = oa = = = 
Upper Volta 16 16 = = = = = 3 
Asia and Far East 

Afghanistan 6 = 6 - - - = 6 
Burma 21 17 4 = 1 1 = 2 
Ceylon 18 11 7 - 1 = 1 5 
China 15 3 12 1 1 7 - 5 
India 25 12 13 3 9 4 1 2 
Indonesia 6 5 1 - - - - 1 
Japan 23 20 3 -- 1 _ - 2 
States of Malaya 12 9 3 _ 2 - - 1 
Pakistan 26 17 9 - 1 1 - a 
Philippines 15 8 7 - - 1 - 6 
South Vietnam 11 6 5 - 2 2 - 1 
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Table 1 (cont.) 
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Middle East 
Cyprus 11 11 = - - rs = = 
Iran 3 3 = = = = = a 
Iraq 16 12 a - 2 = 2 
Israel 26 14 12 - 6 3 - 3 
Jordan 1 1 a at & = a 2 
Kuwait 6 6 = = = = = = 
Syrian Arab Republic 27 26 1 es 1 — == = 
Turkey 14 7 7 1 2 3 - 3 
United Arab Republic 30 20 10 ~ 2 5 - 3 


June, 1964. Of these 830 ratifications, the reports from the various gov- 
ernments had indicated to the Committee of Experts satisfactory imple- 
mentation in 673 instances, a “conformity score” of 81 per cent. More- 
over, of the 157 instances in which further information was requested by 
the committee, action in full resulted in forty-three cases (27 per cent), 
action in part in forty-seven cases (30 per cent), and no action in seventy 
cases (44 per cent); and there were only two denunciations of conven- 
tions.** 

The results portrayed above may be placed in a comparative perspec- 
tive. The “conformity score” of 81 per cent for the industrializing nations 
compares with a score of 67 per cent for all independent nations (73 per 
cent for all parties, including both independent and dependent entities) .°? 
For Western Europe, the “conformity score” was 71 per cent, and for 
Central, Caribbean, and South America it was 44 per cent. There were 
variations among the industrializing countries. The African nations had the 
highest “conformity score,” 90 per cent, followed by the Middle East with 
75 per cent, and Asia and the Far East with 61 per cent. 

As mentioned earlier, the work of the Committee of Experts has made 
ratification of labor conventions something more than a mere formality. As 
Landy has concluded,** the existence of supervisory arrangements operat- 


61. The figures given above add to more than 100 per cent since they include a 
few instances in which a second observation was made by the Committee of Experts. 

62. See Landy, op. cit., n. 7 supra, 72-73, for data as to the various “conformity 
scores” here noted. 

63. Ibid., 210. 
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ing automatically tends to increase mutual confidence among the parties 
to a treaty. At the same time, they provide a sounding board for charges 
of non-application without the committee having to go to the exreme of 
lodging a formal complaint. By thus channeling dissatisfaction, regular 
supervision can improve the climate of international relations. Thus, 
systematic supervision makes a real contribution to what may be called 
the “technology of international politics.” It has become one of the 
mechanisms through which international organizations can exert some 
influence on the behavior of states, so as to promote fuller respect for the 
standards agreed upon by the society of nations and to strengthen the rule 
of law in international life. 


4. Appraisal 


Instruments for peaceful change are sorely needed in contemporary 
society’s dynamic progress toward more sophisticated economic, political, 
and social patterns. International labor conventions provide a stable legal 
vehicle for promoting progress toward these goals. Their international 
standards, their flexibility, their adaptation to changing environment, and 
their requirements for constant reporting make conventions bridges be- 
tween the historical status quo and rising expectations. Their position as 
treaties in international law provides a contribution to customary practice. 

Ratifications, legislative and administrative actions, replies to observa- 
tions, and special studies give evidence of the impact of international labor 
conventions on the policy and economic infrastructure of emerging states. 
The relation of labor standards to economic development is probably more 
direct in these underdeveloped states than in the more highly developed 
nations. Many of the “new” states have such primitive economies that the 
I.L.O. models for improving standards are frequently strongly influential 
in determining the course of national action. This conclusion is validated 
in a formal sense by the quantity of new legislation and administrative 
decrees reported for implementing ratified conventions. States moving from 
camel back to jet plane are likely to try to move as rapidly as possible 
from a barter economy to a wage structure with labor unions and other 
characteristics of the industrial nation-state. 

The fifty-six emerging states examined had registered a total of 1,074 
ratifications by the end of 1966. This is an impressive total. It is a signif- 
icant beginning toward the improvement of national standards. While 
ratifications mark only a first step, they constitute the formal acceptance 
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of legal obligations. The elaborate supervisory machinery of the I.L.O. 
is a guarantee that states which assume their obligations lightly will be 
subjected to the glare of international publicity and be the subject of debate 
by representatives of government, labor, and employers. 

Reports required under Article 22 of the I.L.O. Constitution form 
the basis for evaluation of the performance of states in applying con- 
ventions. The record of the “new” states demonstrates that they have been 
rather co-operative and responsible in rendering reports. The substance 
of these reports reflected in the listing of specific legislation and admin- 
istrative decrees is impressive. When the Committee of Experts has made 
observations concerning unclear statements, failures to meet the require- 
ments of conventions, or other aspects of reports requiring action, the re- 
sults of these supervisory remonstrances have been generally satisfactory. 
The tone and attitude expressed has been, in most instances, completely 
co-operative. In addition, in the sample studies of the influence of con- 
ventions made in a few emerging states, the conclusions indicate a con- 
tinuous and meaningful influence on national policy and institutions. 

All of this evidence reveals a powerful influence resulting from inter- 
national labor conventions, even though it may be too early to determine 
if this influence will be effective in moving emerging states toward balanced 
economic development.** 


64. The literature dealing with development in industrializing nations is vast; 
writings especially relevant to the role of international labor conventions and the 
processes of the I.L.O. include: Dillon, Jnternational Labor Conventions: Their 
Interpretation and Revision (1942); Jenks, The International Protection of Trade 
Union Freedom (1957); Neale, The Economy and Public Administration of Develop- 
ing Countries, CAG Occasional Papers (1966); Riggs, Modernization and De- 
velopment Administration, CAG Occasional Papers (1966); Lee, Developmentalist 
Time and Leadership on Developing Countries, CAG Occasional Papers (1965); 
Riggs, Administration in Developing Countries: The Theory of Prismatic Society 
(1964), Employment and Economic Growth, ILO (1964); Siffin, ed., Toward the 
Comparative Study of Public Administration (1957); Employment Objectives in 
Economic Development, ILO (1961); Galenson and Ryatt, The Quality of Labour 
and Economic Development in Certain Countries (1959). 


Charles B. Hagan* Weighted voting in 
international commodity agreements 


The principle of international law that asserts the equality of states in- 
corporates the principle that a state may enter agreements in which it does 
not exercise the same quantity of formal authority as its associates. Stated 
in another way, the equality principle may lead to the paradox of inequality 
of states as voting and participating members in a variety of international 
arrangements. Indeed, the paradox of inequality has assumed increased 
importance in the period since World War II. Nowhere is this more ap- 
parent than in the United Nations. For, as Wellington Koo has observed, 
despite “manifestations of respect for the doctrine of equality the United 
Nations is not primarily an organization in which principles of equality 
appear to occupy a paramount or even a principal place.” * 

The United Nations and the Security Council also illustrate the point 
made by Quincy Wright that once equality is abandoned, some form of 
weighting or grading is necessary.” Weighted voting systems may be rela- 
tively simple, as in the case of the veto arrangements in the Security 
Council. On the other hand, they may be exceedingly complex, involving 
in effect a mathematical formula composed of multiple factors to which 
have been assigned varying weights.* Prime examples of complex weighted 
voting schemes are to be found in the international commodity agreements 
which have been concluded in increasing numbers since World War II. 

In the discussion which follows, attention is focused on agreements 
concerning sugar, wheat, and coffee. The specific arrangements for 
weighted voting in these agreements as well as the factors which led the 
United States and other nations to agree to them will, perhaps, illustrate 
Wellington Koo’s observations regarding international “action” agencies 
and the paradox of inequality. According to Koo, unequal participation by 
member states in such agencies is related to the requirements for obtaining 
maximum efficiency and reflects the degree of importance assigned to the 
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decisions of the organization and its workability.* In addition, the weighted 
voting arrangements touch upon some aspects of the rapidly emerging 
“international apportionment issue,” which, according to one writer, has 
been “created by the uneasy coexistence of the principle of sovereign 
equality and the fact of grossly unequal power.” ° Unless this international 
apportionment issue is resolved, it promises to hamper the effectiveness of 
international organizations and to retard the evolution of the international 
legal system.® 


1. Sugar 


Sugar is a commodity that has not been allowed to operate freely in 
the sense in which economists talk or write about economic freedom. Gov- 
ernments in Europe have imposed controls on trade in sugar at least 
since the time of Napoleon, and the United States has “indirectly” affected 
the production and marketing of sugar for at least a century. The “in- 
direct” controls have been in the form of import and tariff regulations 
rather than in the form of regulations that “directly” affect the behavior 
of those concerned in making sugar available to consumers. In recent 
years both types of controls have been applied, and one is closely tied to 
the other. 

If described completely the scheme would include tariff and import 
controls as well as domestic programs to influence output. Attention here 
is primarily given to the details of control that affect other countries, but 
brief comments will be made on domestic controls. It is the extension of 
domestic policy into international policy and its manifestation in inter- 
national agreements that suggest this approach. The transactions in the 
sugar market are carried out by the usual means of trading firms and 
organizations. 

The inception of the present international agreement on sugar is found 
in the International Sugar Agreement of 1937.7 In a short time the 
outbreak of World War II disrupted the arrangements that had been made, 
but protocols from time to time kept the agreement alive until 1953 when 


4. Op. cit., n. 1 supra, 5-6, 7. 

5 Manno, “Selective Weighted Voting in the UN General Assembly: Rationale 
and Methods,” 20 Int. Org. 27 at 38 (1966). 

6. See ibid., 38; also Seventeenth Report of the Commission to Study the Or- 
ganization of Peace, New Dimensions for the United Nations: The Problems of the 
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a new International Sugar Agreement (often referred to as ISA) was 
negotiated.*® 

The 1953 agreement was in turn followed by the 1958 agreement. 
This ISA called for a life span of five years and included thirty-six nation: 
among its signatories. It was ratified by the United States. The new ISA 
does not impose on the United States any obligations that domestic legisla 
tion had not already made policy within the nation, so that national do 
mestic policy was easily geared into relations with other nations. 

The Castro government’s policies in Cuba, shortly after the effective 
date of the 1958 agreement, persuaded the United States to cut off it 
sugar purchases from that country. As one consequence Cuba then de 
manded from the agreement nations larger shares in their imports of sugai 
to offset the cancelled purchases that the agreement and U.S. legislatior 
assumed. Cuba’s request was denied, and the ISA has been in suspendec 
animation since. The International Sugar Council has remained in exist 
ence, however, and there are suggestions that the agreement may be re 
vived when and if Cuba regains its former position in the world of sugar 
At present, Cuba sells a large portion of its sugar to the U.S.S.R., but th 
basic conditions that stimulated the formation of the agreement still exist 
How the changes that have accompanied the ban on Cuban sugar import 
into the United States will be adjusted in future years is not clear, but th 
characteristics of the sugar market that led to international controls i 
the original instance promise to remain. 

The ISA is an arrangement between importing and exporting nations 
These nations have domestic control programs for sugar that are fittec 
into one another through the ISA. These national and regional program 
are granted legal standing with the result that the ISA is concerned mainh 
with the “free market” in sugar. The “free market” is those segments o 
sugar production and distribution that are not controlled by the programs 
national and international, granted standing by the ISA.1° The “fre 
market” is thus in a very practical sense the buying and selling that re 
mains after most of the product is disposed of in controlled arrangements 
It is marginal in the economic sense, but can have effects of considerabl 
importance within the various national markets in the absence of controls 
The ISA represents the effort of the contracting nations to minimize th 

8.6 UST 203; TIAS 3177. 9.10 UST 2189; TIAS 4389. 
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effects of that marginal sugar on their national programs. Some nations 
that do not participate in the agreement will usually acquire their sugar 
from the free market, which is marked by wide fluctuations in price as a 
result of the uncertain quantities that are offered and that are desired. 

The ISA creates the International Sugar Council, composed of voting 
members representing the participating governments. It is in the provisions 
for voting within the council and its associated agencies that arrangements 
for weighted voting appear. The 1937 sugar agreement distributed the 
votes between the sugar-exporting countries and the sugar-importing coun- 
tries in the proportion of fifty-five to forty-five. The 1953 agreement re- 
vised this scheme to allow one thousand votes to each group. Within each 
group the one thousand votes were in turn distributed among the par- 
ticipating nations. The share of each was related to its importance as an 
exporting or importing nation, as the case might be. The 1958 agreement 
comprised eighteen importing countries and twenty-eight exporting nations, 
with allocation of votes to particular countries ranging from a minimum of 
ten to a maximum of 245." 

The 1958 agreement provides for two classes of voting decisions: 
ordinary and special. As to ordinary decisions, Article 36 (1) propounds 
the general rule: “Except where otherwise specifically provided for in 
this Agreement, decisions of the Council shall be by a majority of the 
votes cast by the exporting countries and majority of the votes cast by 
the importing countries provided that the latter majority shall consist of 
votes cast by not less than one-third in number of the importing countries 
present and voting.” The qualification that requires more than three coun- 
tries of the importing nations offsets to some degree the concentration of 
votes in the United Kingdom and the United States. There is no equivalent 
concentration of votes on the exporting side. Only Cuba was granted a 
large proportion of the total votes, but it is not presently a functioning 
member. It would take a minimum of five exporting nations to attain a 
majority of the one thousand votes. 

For special decisions, the agreement in Article 36 (2) requires an ex- 
traordinary majority composed of “at least two-thirds of the votes cast, which 
shall include a majority of the votes cast by the exporting countries and a 
majority of the votes cast by the importing countries; provided that the latter 


11. Among exporters, Cuba was allotted 245 votes; the U.S.S.R. received the 
next largest block of votes, 95; Brazil received 70, and China (Taiwan) and the 
Dominican Republic 65 each. Among importers, the United Kingdom and the United 
States received 245 votes apiece; Japan, 150; and Canada, 85. No nation, either ex- 
porter or importer, had less than ten votes. 
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majority shall consist of votes cast by not less than one-third in number of 
the importing countries present and voting.” With respect to the marketing 
of sugar, the principal matters requiring a special vote are: 

1. The calculation each year of the amounts of sugar that the ex- 
porting countries shall make available to the free market. (Also, the coun- 
cil may set aside up to 40,000 tons per year of the net import requirements 
of the free market as a reserve from which additional export quotas may 
be allotted to meet cases of hardship.) 

2. The modification of the prices associated with the sugar quotas, 
including the increasing or decreasing of quotas in order to maintain the 
prevailing price of sugar within a range of 3.25 cents and 3.45 cents. The 
1958 sugar agreement, for the first time, specified price ranges. 

3. Suspension of rights and relief from obligations for states that 
do not pay annual assessments; only voting rights are automatically denied 
to non-contributors and further rights and/or obligations are determined by 
special vote. 

The authority granted to the International Sugar Council is wide- 
ranging.’ The agreement makes it clear that the council has the general 
responsibility for operating in the world sugar market according to the 
goals of the agreement, which are “to assure supplies of sugar to import- 
ing countries and markets for sugar to exporting countries at equitable and 
stable prices” in ways that will increase consumption and supplies so as to 
benefit consumers, producers, and laborers of those economies largely 
dependent on sugar. The ISA divides the sugar market in a manner that 
preserves many of the controls that exist in much of the sugar economy and 
at the same time provides a means to adjust those economies to the “free 
market,” i.e., the part that is not involved in the agreement. The latter is 
the smaller part of the total, but the entire world is tied into an arrangement 
that enables the controlled and the uncontrolled to function satisfactorily. 
The agreement envisages each nation taking the necessary steps within 
its boundaries that will result in supplies and demands that balance out 
at reasonable prices. 

12. The council elects a chairman who serves for one year and also appoints an 
executive director who is responsible for selecting his staff. The ISA also provides for 
an executive committee, composed of seven representatives from exporting nations 
and seven from importing countries; the executive director serves as the non- voting 
chairman. Each nation represented on the committee has one vote; decisions require 
a majority of the votes of the exporting group and a majority of votes of the importing 
group. The council may delegate by special vote a wide variety of functions to the 


executive committee, except those matters requiring a special vote of the council for 
decision. 
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The political developments in Cuba associated with the coming to 
power of Castro have led to substantial variations from the customary 
marketing patterns. The United States has broken relations with the 
Castro government, and legislation by Congress has redistributed the 
necessary purchases of sugar to other countries. It has sought to save part 
of its market for Cuba when and if relations are restored. The International 
Sugar Agreement has been suspended during much of its existence, but 
the international bureaucracy has been maintained. The continuance is 
indicative of the expectations of many states which participate in the 
various national controls that the agreement can be continued in the 
future. The 15 per cent of the sugar market that is “free” creates problems 
for the controlled portions. Moreover, those who are involved in sugar as 
producers, processors, or tax gatherers play too significant a political role 
to be without both national and international supervision. 


2. Wheat 


The U.S. government has been deeply involved in the production 
and marketing of wheat for a century. It has been an exporting country 
for all of those years, and one of its interests has been to obtain buyers 
willing to pay prices that will provide adequate returns for the work, the 
capital, and the processing of wheat and its products. In this century other 
countries have become its competitors in the world market, and many 
countries have developed domestic wheat policies that have encouraged 
local production and have limited imports. The depression of the thirties 
merely enhanced tendencies that already existed. 

In the early years of World War II the United States, Argentina, 
Australia, Canada, and Great Britain entered into a memorandum agrtee- 
ment that anticipated postwar marketing developments and committed 
themselves to negotiating an agreement on wheat.'* An international agree- 
ment on wheat was negotiated in 1948 but it was not ratified by the 
United States. A second agreement was negotiated at Washington in the 
early part of 1949.1 This agreement as modified in its renewals governed 
a substantial part of international trade in wheat for the next seventeen 
years. The 1949 agreement by its own terms expired in 1953. A renewal 


3. Agreement of April 27, 1942, 57 Stat. 1382; see also exchange of notes of 
1946, 60 Stat. 1802. 
14. 63 (2) Stat. 2349. 
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was negotiated in 1953 1° and each third year thereafter.'® In 1965 it was 
renewed with minor emendations for a single year.'’ These renewals have 
varied in the number of signatories, both of producing nations and of 
consuming nations; the guaranteed prices have differed and the quantities 
of wheat involved have changed in each renewal. However, the general 
principles of the agreements have been quite stable. 

Stated briefly, the purpose of the international wheat arrangements is 
“to assure supplies of wheat to importing countries and markets for wheat 
to exporting countries at equitable and stable prices.” The importing coun- 
tries receive an obligation on the part of the participating exporting states 
to provide a minimum quantity of wheat or its product, wheat flour, at 
not more than the maximum price stated in the agreement. The exporting 
states receive an obligation from the importing states to purchase a min- 
imum quantity of wheat or its equivalent in flour at not less than the 
minimum price stated in the agreement. These two quantities are equal, 
i.e., the exporting nations have a group obligation that matches the im- 
porting nations’ obligation. The quantities and the prices have varied 
slightly in the various renewals. The arrangements do not fix prices for 
each and every transaction, but they fix the maximum and minimum for 
the amounts specified. The individual transactions are negotiated between 
buyers and sellers in the respective countries at prices agreed upon between 
themselves. The buyers and sellers may or may not be governmental 
agencies. The internal arrangements for the execution of the treaty obliga- 
tions are fixed by the countries themselves. The International Wheat 
Agreement explicitly states that domestic policies are not to be affected. 

In the United States, for example, sellers negotiate a sale with pur- 
chasers in another contracting country. The contract specifies the price, 
quantity, point of delivery, and other details. The United States seller 
then secures approval of the contract with the proper governmental 
agencies in order to have the quantity and the price recorded. This step 
enables the U.S. wheat administrator to know the country’s commitments 
under the treaty. The seller, if the contract is approved, becomes eligible 
for the difference in price between the domestic U.S. price and the world 
price in his sale contract, which is lower. The payment of this difference 
is managed domestically, but the principle is the same: the seller receives 
the difference between the two prices. The difference is a subsidy from 

15.4 UST 944; TIAS 2794. 
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taxpayers in the United States to the country’s wheat growers. Substantially 
similar arrangements must exist in the other exporting countries whose 
prices are higher than the world price at which the buyer’s country could 
buy. 

In exchange for the “subsidy” which the buying country could be 
said to receive, the selling country receives a guaranteed market within a 
fixed price range; it also receives assurance that the other exporting coun- 
tries will not engage in a competitive subsidizing operation, a threat that 
is not an idle one in international trade. Success in this sort of operation 
makes it essential that the major producing countries become contracting 
parties. An exporting country for this purpose is one that produces more 
wheat than it consumes. If a country produces less than it consumes, it 
enters the world market to supplement its production through purchases 
from an exporting nation. 

The buying country receives assurance of its ability to purchase an 
agreed quantity of wheat at not more than the maximum specified in the 
agreement. It is free, or more accurately its importers are free, to negotiate 
transactions according to their business judgment. The agreement does not 
control competition between different grades of wheat, nor the times of 
delivery, nor many other details of business transactions. 

In the period since 1949 the number of exporting countries has in- 
creased. In the 1949 agreement these were Australia, Canada, France, 
the United States, and Uruguay. Argentina was not a participant, even 
though it had signed the memorandum agreement in 1942. Uruguay was 
not a participant in that action, but it was a party to the 1949 agreement. 
It disappeared from the renewal agreement of 1953 and has not reap- 
peared. Argentina and Sweden became additional exporting members in 
the 1956 renewal. In 1959 Italy, Mexico, and Spain also became exporters. 
They were also the exporting nations in the 1962 extension. In the 1962 
agreement, the U.S.S.R. became an associated member. These states are 
not of equal importance in the international wheat market, and the IWA 
distributes voting strength among the exporting nations roughly in pro- 
portion to the quantities that they are obligated to supply. The United 
States and Canada are the two largest exporters and have the same num- 
ber of votes. On the importing side, unequal quantities of wheat are pur- 
chased by the signatory nations; the largest importers are Britain, Ger- 
many, and Japan, and they are assigned the largest number of votes. The 
number of importing states is much larger than the number of exporting 
states so there is less concentration of votes. The voting scheme is struc- 
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turally similar to the one operative in the International Sugar Agreement.’* 

If some of the negotiating states fail to follow through with the neces- 
sary ratifications and also if states withdraw from membership, the agree- 
ment provides for redistribution of votes by the International Wheat 
Council. The: failure of Britain to approve the agreement in 1953 and 
1956 and the accession of the U.S.S.R. in 1962 required a redistribution 
of votes. 

The administrative structure of the wheat agreement is similar to the 
one found in the sugar agreement. The International Wheat Council is 
composed of delegates from the member countries. The participating states 
accept as binding all decisions made by the IWC, and unless otherwise 
specified in the IWA the decisions are made “by a majority of the total 
votes cast.” Two categories of exceptions to that principle are found. 
In one, the council makes decisions by a vote in which a simple majority 
of the importing nations and a simple majority of exporting nations are re- 
quired; in the second, a two-thirds majority of each group of nations is 
required. 

A distributed simple majority vote is required in the following decisions 
by the IWC: (1) to transfer part of one exporting nation’s commitment 
to another for a crop year; (2) to transfer part of one importing nation’s 
entitlement to another for a crop year; (3) to declare that imports of wheat 
for feeding stuffs do not affect normal purchases between two countries; 
(4) to penalize member countries that default in their obligations to pur- 
chase or to sell the quantities agreed upon at proper prices; (5) to rec- 
ommend action in cases of serious prejudicial action; (6) to change the 
seat of the council from London; (7) to deprive members of voting rights 
for non-payment of assessments; (8) to determine a breach of the agree- 
ment; (9) to deprive a member of voting rights for breach of agreement, 
or expel it from membership; and (10) to recommend amendments to the 
agreement. 

The extraordinary majority of two-thirds of each group of members of 
the council is required in the following decisions: (1) to relieve a member, 
in cases of serious prejudice, of its obligations related to the prejudicial 

18. Voting arrangements in the 1959 wheat agreement illustrate. The one thousand 
votes allotted to exporting nations were divided among nine countries; the United 
States and Canada each had 339 votes, followed by Australia with 125 and France 
with 80. Mexico and Spain had the smallest number of votes, four apiece. 

There were thirty importing countries with a total of one thousand votes. The 
United Kingdom had 347 votes, the largest number, followed by West Germany with 
166 and Japan with 87. Countries with the lowest number of votes were the Vatican 


with one, Korea and the Dominican Republic with three apiece, and Haiti and Peru 
with four each. 
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actions for a crop year; (2) to delegate the exercise of its powers and 
functions (but the delegation may be recalled by a majority vote); (3) 
to approve the accession of any member of the United Nations, its spe- 
cialized agencies, or any government invited to attend the United Nations 
Wheat Conference of 1958-1959 (members of the 1956 agreement may 
be permitted to join by a simple distributed majority); and (4) to amend 
the agreement by approval of proposals made in accordance with item 10 
above. 

As can be seen, the International Wheat Council (and its auxiliary 
agencies) '** has many important functions in the management of the 
affairs of the international wheat market. The variable weights assigned 
to the participating nations constitute the means by which their unequal 
influence is brought into play in policy-making. There are many escape 
hatches for the participating nations, but the wheat agreement has many 
sanctions both major and minor to obtain the co-operation of those nations 
interested in wheat either as importer or exporter. Many of the associated 
nations have interests on both sides of the market, and the final impact 
of a nation on the international wheat market is the result of the two in- 
fluences. The International Wheat Agreement, it must always be recalled, 
expressly prevents the IWC from intervening in domestic policy. Each 
nation then can carry on its domestic affairs but it will have to face its 
associates when it deals outside its boundaries. 

During recent years there have been a number of developments in the 
international sphere that have had repercussions in the terms of the wheat 
agreement. At least three deserve mention. The first is an outgrowth of aid 
programs, such as those the United States provides to a number of nations. 
The use of its wheat surpluses to assist nations short of food and short 
of foreign exchange—due to catastrophes of one kind or another—cannot 
avoid having effects on the market for wheat. In general, the wheat agree- 
ment has made an exception of such gifts or long-term loans with special 
ameliorating clauses for the payer. The theory is that such countries would 
create little, if any, demand for wheat in the commercial markets. A 
second exception to the operation of the controls emerges from a nation’s 
problems with foreign exchange. The wheat agreement allows members to 


19. There is a secretariat headed by an executive secretary who is elected by the 
council. The executive committee consists of four exporting countries and not more 
than eight importing countries, elected annually by the council. The total votes of 
the exporting countries and importing nations are to be equal, but no one nation can 
have more than 40 percent of the total for its group. Decisions of the executive com- 
mittee require the same majority of votes prescribed for council action on a similar 
matter. Another auxiliary agency is the Advisory Committee on Price Equivalents, 
which consists of not more than four exporting and four importing countries. 
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escape their commitments if it becomes essential in connection with short- 
ages in foreign exchange. A third exception grows out of international or 
domestic emergencies of various kinds. These qualifications emphasize 
that the International Wheat Agreement is concerned with ordinary com- 
mercial transactions. 


3. Coffee 


The international arrangements for coffee are the most recent of 
the commodity agreements surveyed in this study. With respect to coffee, 
the role of the United States is almost the reverse of its role in regard 
to wheat. The United States has only one state that produces coffee and 
the quantity produced is insignificant in the world market. But more im- 
portant is the enormous quantity of coffee that the United States pur- 
chases each year—more than half of all the coffee sold in the world 
markets. It has its preferences, of course, but its demand cannot be ignored 
in coffee markets. The demand side of the coffee market has expanded 
in the years since the end of World War II, and new producing regions 
have emerged as important suppliers of the commodity. 

Traditionally a few of the Latin American states have been the main 
suppliers of the U.S. market, and that situation still obtains. However, the 
expanding consumption of coffee is worldwide and new producing states 
have become important suppliers. Several of the African nations have 
become important producers, and India and especially Indonesia are 
large producers for the world market. Most of the producing countries are 
also in the developmental stage and coffee is a critical item in their 
foreign exchange. 

The economic characteristics of the coffee industry pose problems 
that more sophisticated countries have difficulties in managing. The de- 
mand for coffee is relatively inelastic and new markets, which have ap- 
peared in recent years, are required to consume expanded supplies. The 
production or supply cycle is an extended one. Several years elapse be- 
tween the planting of the seeds and the harvesting of the berries from 
the coffee trees, and the trees continue to produce over an extended period 
of time. The large demand following World War II has had the expected 
result of greatly expanded coffee production capacity in both Central 
and South America and in the newly independent countries in Africa. The 
coffees of the different regions have somewhat different qualities, but they 
can still be substituted one for the other. Natural economic consequences 


International commodity agreements 123 


have appeared: the large supplies have engendered lower prices. Many of 
the producing nations have sought to avoid that consequence through con- 
trolled marketing by governmental agencies and other monopolistic prac- 
tices. In the absence of co-operation from other producing states, the efforts 
could only result in maintaining prices through withholding practices that 
have resulted in huge quantities in storage. The quality of the product 
deteriorates in storage and without production controls financial losses 
result. 

Such conditions would occur within a country under controls, but the 
situation for the developing countries is worse. As the Committee on Ways 
and Means of the U.S. House of Representatives has reported: 


Coffee is the single most important agricultural commodity in 
the trade of the less-developed countries, and of Latin-America in 
particular. Coffee accounts for more than 50 percent of the export 
earnings for 6 Latin-American countries and 25 percent of the 
export earnings for the 14 Latin-American countries and 25 per- 
cent on the average for the 14 Latin-American coffee exporting 
countries. It accounts for 30 to 50 percent of the export earning 
for seven African countries. The sharp price fluctuations in coffee 
seriously impede the development efforts of these countries, and 
the price decline of recent years has cut sharply into their export 
earnings. Losses from declining coffee prices offset our develop- 
ment aid and frustrate our efforts through the Alliance for Progress 
to promote growth and stability in Latin-America. Moreover, as a 
result of reduced receipts from coffee sales, the countries of Latin- 
America are forced to curtail their purchases from the United 
States. 

The virtual stagnation of Latin-American export receipts during 
the last several years of rapid expansion in world trade resulted 
largely from the deterioration in world coffee prices.?° 


Coffee-producing nations have sought to make agreements among 
themselves to avoid adverse economic results. In 1957 a number of the 
Latin American states entered into an agreement. In the following year 


_ additional states joined the undertaking, and in 1959 some of the African 


areas associated with France became partners. These arrangements showed 
few prospects of success. 
The rapid decline in the foreign exchange resources of the Latin 


20. House Rept. 252, 89th Cong., Ist Sess. (1965), 2. 
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American states persuaded the Eisenhower Administration in the late 
fifties to explore commodity agreements as a means of aid. The Kennedy 
Administration in 1961 developed the Alliance for Progress program to 
meet some of the problems of the Latin American states. Commodity 
programs were envisaged as one of the means to counter the operation 
of “natural” economic forces in the region. The International Coffee 
Agreement was negotiated during President Kennedy’s tenure, and it 
remained for the Johnson Administration to bring it into operation. The 
agreement required congressional legislation to enable the President to 
put into effect the controls over imports that are the critical means of 
making the international commodity policy effective. Legislation was en- 
acted in 1965.?! 

The International Coffee Agreement was negotiated at a conference 
sponsored by the United Nations in 1962.” It provided for an organization 
similar to those developed for sugar and wheat. Indeed, the International 
Coffee Agreement incorporates some features that undoubtedly reflect 
experience with the sugar and wheat agreements. 

The objectives of the ICA are to “bring about long-term equilibrium 
between production and consumption” by achieving a “reasonable balance 
between supply and demand on a basis which will assure supplies of coffee 
to consumers and markets for coffee to producers at equitable prices”; 
to avoid surpluses and fluctuation; to aid in the development of the coun- 
tries; and to “encourage the consumption of coffee.” 

The membership articles provide for states, but states are permitted 
to designate their dependent territories for separate memberships, and two 
or more parties which are net exporters of coffee may join the organization 
as a Member Group. Dependent territories may be associated with such 
Member Groups. Member Groups are required to accept “responsibility 
for group obligations in an individual as well as a group capacity.” In 
general, the participants in a Member Group are expected to follow a 
common policy and to be represented by a designated member of the 
group. 

The agreement establishes the International Coffee Organization with a 
seat in London through which it carries out the duties imposed on it. The 
organization consists of an International Coffee Council, an executive 
board, and an executive director and staff. 

The council is composed of all the members of the organization. The 
voting arrangements separate the members into exporters and importers 


21.79 Stat. 112. 22. 14 UST 1911, TIAS 5055. 


International commodity agreements 125 


and one thousand votes are allotted to each category. These votes are 
distributed by the council each coffee year in accordance with the follow- 
ing rules: 


i. 


Each member has five basic votes, provided the total number of 


basic votes does not exceed 150. If there are more than 30 mem- 
bers in a category, the basic votes shall be redistributed so as to 
keep the total number of basic votes within the maximum of 150. 
The basic votes of a Group Member attach to the state that rep- 
resents the Group Member. 


2. The 850 remaining votes of exporters are divided among them 
“in proportion to their respective basic export quotas.” 


3; 


The remaining 850 votes of the importers are divided among 


them in “proportion to the average volume of their respective coffee 
imports in the preceding three year period.” 


4. 


No member shall have more than 400 votes and there shall be 


no fractional votes. 


The council redistributes votes with changes in membership, suspensions 
of voting rights, and recovery of voting rights. The last two situations 
occur with the imposition of certain penalties and the restoration of voting 


rights. 


The council is authorized to make decisions and recommendations by a 
distributed simple majority vote except in specified cases where a distrib- 
uted two-thirds majority vote is required.** The distributed two-thirds ma- 
jority vote is required to: 


1. Establish rules and regulations, including rules of procedure 


and the financial and staff regulations; 


. For voting by a distributed two-thirds majority, the steps are rather elaborate: 
. If a distributed two-thirds majority vote is not obtained because of the 


negative vote of three or less exporting or three or less importing Mem- 
bers, the proposal shall, if the Council so decides by a majority of 
Members present and by a distributed simple majority vote, be put 
to a vote again within 48 hours; 


. If a distributed two-thirds majority vote is again not obtained because 


of the negative vote of two or less importing or two or less exporting 
Members, the proposal shall, if the Council so decides by a majority of 
Members present and by a distributed simple majority vote, be put to a 
vote again within 24 hours; 


. If a distributed two-thirds majority vote is not obtained in the third 


vote because of the negative vote of one exporting Member or one 
importing Member, the proposal shall be considered adopted; 


. If the Council fails to put a proposal to a further vote it shall be 


considered rejected. 
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2. Impose loss of votes or other rights for failure to pay assess- 
ments; 

3. Revise basic quotas assigned for each coffee year; 

4. Estimate total world imports for the next year and total exports 
from non-member countries; 

5. Fix annual and quarterly exports quotas; 

6. Use all practicable methods to assure to consumers the type of 
coffee that they wish; 

7. Suspend an importing member’s voting rights for failure to 
carry into execution import controls; 

8. Recommend production goals for producing members and the 
world as a whole; 

9. Take such actions to secure compliance with production con- 
trols as: 
i. Requiring discussion of required reports on control plans, 
ii. Denying increases in quotas to any non-cooperators in pro- 

duction controls, 

iii. Establishing procedures to determine compliance, 
iv. Revising production goals in certain instances; 

10. Administer the International Coffee Fund, if one is established; 

11. Waive members’ obligations for exceptional or emergency situ- 
ations; 

12. Suspend voting rights for a breach of the Agreement; 

13. Fix a quota different from the one specified for a member ac- 
ceding to membership; 

14. Require withdrawal for failure to carry out obligations; 

15. Decide, in the fifth year, to renegotiate or terminate the Agree- 
ment; 

16. Recommend amendments to the Agreement (which shall be- 
come effective if ratified by at least 75 percent of the exporting 
countries holding at least 85 percent of the votes of exporting 
countries and 75 percent of the importing members holding at 
least 80 percent of the votes of the importing countries). 


The council is aided in its functions by the executive board, composed 
of seven exporting members and seven importing members who are elected 
by their respective associates to serve for a coffee year. The board operates 
under the general direction of the council and may exercise powers dele- 
gated to it by the council. The delegation is granted and recalled by a simple 
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distributed majority of the council. Not unexpectedly, there are a number 
of powers that the council may not delegate to the board, usually those that 
take the two-thirds distributed majority, but the list of non-delegatable 
powers is not identical with the above list which requires the extraordinary 
majority. The board members wield the number of votes that result from 
the process of their election. Actions by the board require the same kinds of 
majority that would be required if the action were to be taken by the 
council. 

The ICA manifests the intentions of the members to restrict the coffee 
market in a variety of ways. The exporting states are given basic export 
quotas, which are related to the level of former exports.?* An annex to the 
ICA gives the imports, as of 1961 of a number of states, but there are no 
import quotas.*° The importing nations are free to buy as they wish, subject 
to the requirement that as members presumably they will co-operate with 
the exporting nations by requiring certificates of origin to be on the bags of 
coffee imported.*° These certificates are the essential elements in any 
scheme of enforcement, for the importing nations thereby come to the assist- 
ance of the exporting nations within the agreement. It is the absence of this 
control device that frustrates efforts of exporting nations alone to exercise 
control. 

The votes of the various members vary each year with assignment by 
the council. However, it is clear that the United States has the maximum of 


24. Annex A of the agreement lists the basic export quotas for 1962. Some 45.5 
million 60-kilo bags of coffee were distributed among thirty-six exporting countries. 
Brazil had the largest quota, 18 million bags, followed by Colombia with over 6 
million. Mexico, El Salvador, and Honduras had approximately 1.5, 1.4, and 1.3 
million bags, respectively. Two African areas, Ivory Coast and Portugal, had over 
2 million bags apiece, and Uganda had a quota of 1.88 million bags. Indonesia was 
the only other country with more than a million-bag quota. Several countries had 
very small quotas: Congo (Brazzaville), 11,000 bags; Nigeria, 18,000; Gabon, 18,000; 
Panama, 26,000. 

The 1962 export quotas followed fairly closely the actual distribution of 1961 
exports. Of 43.2 million bags exported in 1961, Brazil accounted for 16.9 million 
(39.2 per cent), Colombia for 5.65 million (13.1 per cent), Ivory Coast for 2.6 
million (6 per cent), Uganda for 1.88 million (4.2 per cent), and Mexico for 1.48 
million (3.5 per cent). Annex D I of the agreement lists the 1961 exports. 

25. Annex D II of the 1962 agreement lists 1961 imports of sixty-eight countries 
totaling 43.3 million 60-kilogram bags. The United States was the largest importer, 
22.46 million bags (51.7 per cent of the total). Other large importers were France, 
3.88 million bags (8.9 per cent); West Germany, 3.54 million (8.1 per cent); Italy, 
1.75 million (4 per cent); Sweden, 1.29 million (3 per cent); Canada, 1.11 million 
(2.6 per cent); and Belgium, 1.04 million (2.4 per cent). 
| 26. Art. 40 of the agreement provides for non-quota countries, i.e., countries to 

which exports may be shipped without counting against a country’s export quota. 
Annex B lists thirty-one non-quota countries, which include Ceylon, Hungary, Iraq, 
Japan, the Philippines, Poland, Korea, Romania, Thailand, and the U.S.S.R. Of the 
 non-quota countries, the U.S.S.R. had the largest imports, 371,000 bags (0.9 per cent 
of total of all 1961 imports). 
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four hundred votes as an importer, which is more than enough to veto ac- 
tions by exporting members that are too restrictive. It is equally clear that 
on the exporting side Brazil is a critical member in policy decisions of the 
organization. 

The delay in the enactment of supporting legislation in the United States 
is, in part, attributable to actions of the council. Immediately after the sign- 
ing of the ICA the price of coffee started upward and continued so for a 
period of time. The council in early 1963 increased the export quotas as a 
means of restraining the upward trend.*? The ICA obligates many of the pro- 
ducing countries to take steps to reduce their productive capacity, and the 
council has the responsibility to press for actions that will attain the result 
of restricting outputs and expanding consumption. The degree to which the 
agreement has gained those results, however, is debatable. 


4. Appraisal 


The international commodity agreement is a flexible instrument for the 
management of complex international economic affairs. International or- 
ganizations with variations in detail have been established, and complex 
differences among the contracting parties have been given recognition in 
many ways. The three agreements surveyed have been concerned with (1) 
a commodity, wheat, in which the United States and Canada are the two 
largest exporters, (2) another, coffee, in which the United States is the 
world’s largest importer, and (3) a third, sugar, in which the United States 
imports about half of its annual supply. In each instance the international 
context differed in the number of parties, the characteristics of the market, 
and the geographic areas involved. In each instance the nations were able to 
negotiate agreements and, with the exception of the newest, the agreements 
have been renewed more than once. The International Sugar Agreement is 
now in its thirtieth year, and the International Wheat Agreement is com- 
pleting its twentieth year of operation. The International Coffee Agreement 
is just completing its first term of five years, and a renewal is likely. 

The agreements commit the contracting parties to practices that enable 


27. As indicated supra, n. 21, Congress did not enact legislation implementing the 
International Coffee Agreement until 1965, and, in so doing, evidenced concern about 
coffee prices. In the legislation of 1965, 79 Stat. 112, Sec. 2 authorized the President 
to take implementing measures during the life of the agreement, or until Congress 
by concurrent resolution determined that an unwarranted increase in coffee prices had 
occurred. Also Sec. 8 of the act stipulated that it would not go into effect until the 
President had determined and reported to Congress that an unwarranted increase in 
coffee prices to U.S. consumers would not result. 


: 
: 
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the goals of the commodity organizations to be accomplished. Members 
may be expelled for their failures to conform to treaty obligations and other 
penalties may by imposed. However, no member may be compelled to 
remain in the organization, and that inherent weakness of international or- 
ganization is acknowledged by specifying the terms of withdrawal. The 
greatest counterweight to that right is the consequences of withdrawal. As 
long as most nations remain within the organization, the privileges that 
accompany membership usually outweigh the advantages of non-member- 
ship. As long as the number of members is in the position of substantially 
controlling the market, the advantage clearly exists. Compliance, therefore, 
and means of securing it are crucial. 

The coffee agreement, for example, must have the co-operation of the 
United States to be successful, for half of the world’s purchases are there. 
The co-operation of the producers of wheat is essential to prevent the buyers 
from benefiting from competition among the producers. The marketing 
situation in sugar is more complex, but the agreement has its substantive or 
symbolic advantages to the participants. 

The distributed vote requirements in the sugar, wheat, and coffee agree- 
ments have some of the characteristics of dual voting, a device suggested 
as one means for resolving the international apportionment issue. Three 
other approaches to the apportionment problem are also found in the agree- 
ments: committees with selective representation, informal relations with an 
international secretariat, and conciliation.** These are not the only agree- 
ments which provide for weighted voting.*® Nor is weighted voting the only 
way for equal sovereign states to practice inequality in their relations with 
one another. On the other hand, the device of sharing a fixed number of 
votes together with distributed vote requirements has proved fairly success- 
ful in enabling both producers and consumers to participate in arrangements 
for international regulation of such important commodities as wheat, sugar, 
and coffee. 


28. For discussion of various approaches to the apportionment issue, see Gardner, 
op. cit., n. 6 supra, 232. Manno, loc. cit., n. 5 supra, reports that simulation of a 
variety of weighted formulas to the voting in the General Assembly on 178 key 
issues indicated that in general the Soviet Union would have benefited more by 
weighting than the United States. 

29. The International Monetary Fund and the International Bank for Reconstruc- 
tion and Development are examples of organizations using weighted voting. 


John M. Howell* Reservations in 
agreements for pacific settlement 
of disputes 


With the exception of some evaluations of reservations in acceptances of 
the compulsory jurisdiction of the International Court of Justice,’ few 
scholars other than Robert R. Wilson have analyzed the effects of reserva- 
tions in agreements for pacific settlement of disputes. His “Reservation 
Clauses in Agreements for Obligatory Arbitration,” published in 1929, is 
still the most comprehensive and thorough analysis available.? This lack of 
attention appears to be due to a general pessimism regarding the effective- 
ness of orderly processes amid current power struggles * and to a scholarly 
inclination to examine the more intricate problem of reservations to treaties 
and conventions.* Although the infrequency and weakness of commitments 
to settle disputes in an amicable fashion would foreclose a confident assess- 
ment of the state of things, reservations in treaties of pacific settlement 
nevertheless represent attempts substantially to affect for all parties the 
scope of whatever undertaking is set forth in the opening clauses. On the 
other hand, reservations to conventions are generally insignificant in the 


* Dean, The Graduate School, East Carolina University 

1. See, inter alia, Waldock, “The Decline of the Optional Clause,” 32 Brit. Yb. 
Int. Law 244-287 (1955-1956); Briggs, “Reservations to the Acceptance of Com- 
pulsory Jurisdiction of the International Court of Justice,” 93 Recueil des Cours 229- 
365 (1958). 

2.23 Am. Jour. Int. Law 68-93 (1929). Professor Wilson preferred the term 
“obligatory” instead of “compulsory” when he wrote on arbitration, because “the 
latter suggests the idea of physical sanctions to compel performance.” Ibid. 68-69. 
For another recognition of this distinction, see Lawson, “The Problem of the Com- 
pulsory Jurisdiction of the World Court,” 46 ibid. 221 (1952). 

3. One writer noted the lack of progress since 1930 and concluded that the 
circumstances did not warrant bringing up to date the standard official surveys such 
as the League of Nations Arbitration and Security: Systematic Survey of the Arbitra- 
tion Conventions and Treaties of Mutual Security Deposited with the League of 
Nations or considering in detail the extent to which some of the bilateral conventions 
embody reservations; see Jenks, The Prospects of International Adjudication (1964), 
13-17, 25. 

4. There has been interest in reservations to multilateral conventions for some 
time, but most of the literature has come in the aftermath of the Convention on the 
Prevention and Punishment of the Crime of Genocide. 

5.The section “Reservations” in the United Nations Systematic Survey of 
Treaties for the Pacific Settlement of International Disputes 1928-1948 begins: 
“Regardless of the breadth of the basic definition of disputes to be submitted to 
Pacific settlement, very few treaties succeed in maintaining the sweeping scope of the 
introductory provisions.” 
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subjects they exclude from the body of the document ° and take on great 
importance only when their attachment to a multilateral convention raises 
the question of its force between certain of the parties. 

The purpose of this essay is not simply to recount and reclassify the 
reservations in agreements for pacific settlement of disputes. The League 
of Nations Arbitration and Security provides little more than a catalogue of 
nine different reservations.’ They include vital interests and independence; 
honor; interests of third states; previous disputes; territorial integrity, ter- 
ritorial status, frontiers; disputes arising out of the war of 1914; questions 
affecting internal legislation; questions affecting the jurisdiction of the 
national courts; and questions coming under the constitution.* The United 
Nations Systematic Survey continues with minor variations the catalogue 
of its predecessor, and adds brief commentary on the meaning of each 
reservation.® Both Robert R. Wilson and Max Habicht went beyond the 
catalogue of Arbitration and Security (which was related in time) by pro- 
viding a meaningful evaluation of the effects of the reservations on the 
scope of procedures for pacific settlement.'® In its efforts to analyze the 
effects of the reservations, this essay follows the approach of the two un- 
official studies more than it follows the official classifications. 


1. The reservations under consideration 


The presence of two different meanings of the term “reservation” in 
treaty law necessitates something more than the distinction made by refer- 
ence to reservations in treaties and reservations to treaties. An elaboration 
is required, not only to set forth the limits of this essay, but to clarify and 
justify the use of the term in the sense that it is used in my title. 

The most common use of the term in current titles, subheadings, indices, 
or definitions reflects the sense in which it was used in the Harvard Re- 


6. William W. Bishop, Jr., called his representative sample of reservations to 
treaties (which is quite different in content from a list of reservations in treaties of 
Pacific settlement of disputes) a “motley group of provisions.” “A casual observer,” 
he added, “might well ask whether any of them are of sufficient importance to justify 
the whole institution of reservations to treaties; taken one by one they appear of 
minimal concern.” “Reservations to Treaties,” 103 Recueil des Cours 255-260 (1961). 

7. Cited in n. 3 supra; referred to hereinafter as Arbitration and Security. 

8. Ibid. 23-26. Earlier lists included the constitution, national honor, vital interests, 
independence, integrity of territory, autonomy, sovereignty, and the rights of third 
states; see Wehberg, “Restrictive Clauses in International Arbitration Treaties,” 7 
Am. Jour. Int. Law 301-314 (1913). The same classification was used by Cavalcanti, 
“Restrictive Clauses in International Arbitration Treaties,” 8 ibid. 723-737 (1914). 

9. Cited in n. 5 supra; see at 23-49. Referred to hereinafter as Systematic Survey. 

10. Habicht, Post-War Treaties for the Pacific Settlement of International Dis- 
putes (1931), 992-1000. 
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search; that is, as “a formal declaration by which a State, when signing, 
ratifying or acceding to a treaty, specifies as a condition of its willingness 
to become a party to the treaty certain terms which will limit the effect 
of the treaty in so far as it may apply in the relations of that State with the 
other State or States which may be parties to the treaty.” + A second usage 
of “reservation” appears in the body of material on pacific settlement, 
where the term is commonly used to describe clauses in the text of a treaty 
which reduce its scope for all of the parties. 

Reservation clauses began to appear in the early twentieth-century 
treaties providing for obligatory arbitration. In 1913 Hans Wehberg pub- 
lished one of the first articles on the subject under the rubric “Restrictive 
Clauses in International Arbitration Treaties,” but he referred to the clauses 
throughout as “reservations.” 12 This uncertainty had disappeared when 
Professor Wilson wrote on “reservation clauses” in 1929, and studies on 
pacific settlement continue to employ that term '* with an occasional syn- 
onym such as “exception,” “exclusion,” “limitation,” or “condition.” 

References to reservations at the time of signature, ratification, or ac- 
cession in the second decade of this century indicate that terminology was 
also open to question, with “amendment” being used as much as “reserva- 
tion.” 14 The authoritative Harvard Research appears to have settled the 
usage,’ and in a transition that has gone almost completely unnoticed 
(or at least unreported), the users of the term in this sense seize upon it 
to the exclusion of students of pacific settlement. In one of the rare cases 


11. Art. 13, Harvard Research, Draft Convention on the Law of Treaties, 29 Am. 
Jour. Int. Law, Supp., 843 (1935). 


12. Op. cit., n. 8 supra. For similar usage, see Cavalcanti, op. cit., n. 8 supra; 
Penfield, “The Attitude of American Countries toward Arbitration and Peaceful 
Settlement of International Disputes,” 1915 Proc. Am. Soc. Int. Law 40-54; Ralston, 
“The Attitude of American Countries toward International Arbitration and Peaceful 
Settlement of International Disputes,” ibid. 54-61. 


13. See, for examples, Lauterpacht, The Function of Law in the International 
Community (1933), 46-48, 172; Waldock, op. cit., n. 1 supra; Jenks, op. cit., n. 3 
supra. Art. 3 of a treaty on pacific settlement of disputes between Brazil and Vene- 
zuela refers to a “reservation” that was made in the preceding article. 51 UNTS 291 
(1950). 

14. T. J. Lawrence used the term “amendment” in the sixth edition of his The 
Principles of International Law (1915), 325. David Hunter Miller said that “amend- 
ment” was commonly used in referring to a condition with which the U.S. Senate 
gives its advice and consent, but he defined a “reservation” as a declaration com- 
municated at or prior to the delivery of the instrument of ratification; see his 
Reservations to Treaties: Their Effect, and the Procedure in Regard Thereto (1919), 
4, 76. See also Hyde, International Law Chiefly As Interpreted and Applied by the 
United States (1922), Il, 44-46, for the heading “Amendments and Reservations.” 

15. See, for examples, Hackworth, 5 Digest 101-102; Holloway, Les Réserves 
dans les Traités Internationaux (1958); Lord McNair, The Law of Treaties (1961), 
161; 1965 1.L.C. Yb. 10, 308. 
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in which the two usages have been noted, it has been accompanied with 
the suggestion that the term “reservation” be used only in the sense of a 
reservation to a treaty and that reservations in treaties should be called 
“exceptions.” 1° There is little likelihood of general acceptance of this 
proposal while students of pacific settlement continue to express them- 
selves, nor is there any compelling historical reason why there should be. 

Reservations that could be regarded within the scope of this essay have 
been deliberately omitted. The most significant group not included is found 
in the acceptances of the compulsory jurisdiction of the International Court 
of Justice. The justification for this delimitation is not based on a weighing 
of arguments for and against their being regarded as reservations “in” or 
“to,” 17 nor on any conclusion regarding their classification as agreements 
between two parties,‘® but on the practical consideration that they have 
been thoroughly examined and evaluated in the recent past.*® 

A growing category of reservations in treaties that is passed over here 
includes the clauses that specify which reservations, if any, will be per- 
mitted at the time of signature, ratification, or accession. An illustrative 
clause 7° in Article 39 of the Revised General Act of 1949 allows three 
kinds of reservations which deal with topics (prior disputes, domestic 
questions, and clearly specified subject matters) that are commonly re- 
served in agreements for pacific settlement. Although this clause compares 
in substance and location to those under discussion, it relates more closely 
to the problem of reservations to multilateral conventions. 

This essay will refer briefly to the traditional reservations providing 
that settlement of disputes between a state and an alien be initiated in 
municipal agencies, but it will not examine the reservations in recent 
treaties to improve various commercial relationships.*‘ Although their 
coverage could be justified, their omission has been decided on the ground 
that these treaties have also inspired recent assessments of some of the 


16. Kappeler, Les Réserves dans les Traités Internationaux (1958), 10. 

17. For examples of the use of both prepositions in connection with these 
declarations, see Sorensen, “The International Court of Justice: Its Role in Con- 
temporary International Relations,” 14 Int. Org. 267 (1960); Lawson, op. cit., n. 2 
supra, 237. 

18. One of the most precise statements on the treaty system established by the 
Optional Clause can be found in Stone, “The International Court and World Crisis,” 
Int. Conciliation, No. 536, 21 (1962). 

19. See references cited in n. 1 supra. 

20.70 UNTS 101 (1950). 

21. See, for examples, Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States, text in 60 Am. Jour. Int. Law 892-911 
(1966), and European Convention on International Commercial Arbitration, 484 
UNTS 349, 364 (1963-1964). 
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problems they raise,”* and they are just as properly dealt with in connection 
with the question of exhaustion of local remedies or international per- 
sonality. 

The process of delimitation has not always resulted in elimination. 
Reservations relating to procedures for pacific settlement in the League and 
the United Nations and reservations in compromissory clauses in treaties 
on a variety of topics have been included as well as reservations in treaties 
dealing only with procedures of pacific settlement. In time, the reservations 
include those that have already been systematically surveyed as well as 
those that have been published since 1948 in the United Nations Treaty 
Series. 

The present study differs from earlier ones in its emphasis on reserva- 
tions in multilateral agreements, particularly the domestic jurisdiction 
reservation in Article 2, paragraph 7, of the Charter of the United Nations. 
This variation is the result of changing patterns in provisions for settle- 
ment of disputes. There has, indeed, been little progress since 1930 toward 
the goal of a system capable of providing an orderly settlement for every 
dispute. Certainly the prospect outlined in 1913 by Wehberg of progressing 
through the stages of first making treaties, then making them with an effort 
more precisely to define the stipulations existing to a greater or lesser 
degree in the first stage, and finally making them without reservations and 
going through this process for bilateral and multilateral treaties, in turn,”* 
has not been realized. But there has been a transition from bilateral ar- 
rangements to institutions established by multilateral conventions with 
authorization to accept disputes on one-party application and to apply pre- 
determined procedures in an attempt to bring about their resolution. The 
domestic jurisdiction reservation is the most significant limitation on the 
procedures of these international institutions and it has consequently over- 
shadowed all others. This emphasis, however, does not rule out the con- 
sideration of other reservations; for, with the decline of the compulsory 
jurisdiction of the International Court of Justice, there may develop more 
use of various bilateral (as well as multilateral) arrangements for the 
remaining range of procedures for pacific settlement.?* An analysis of the 
reservations that appear in these arrangements (or may appear in those 
of the future) should not be overlooked. 


22. Schwebel and Wetter, “Arbitration and the Exhaustion of Local Remedies,” 
60 Am. Jour. Int. Law 484-501 (1966); Bockstiegal, “Arbitration of Disputes be- 
tween States and Private Enterprises in the International Chamber of Commerce,” 
59 ibid. 579-586 (1965). 

23. Cited in n. 8 supra, 301. 

24. For the suggestion that arbitration may be used more as States decline to 
accept the obligation to submit to judicial settlement, see Jully, “Arbitration and 
Judicial Settlement: Recent Trends,’ 48 Am. Jour. Int. Law 380-407 (1954). 
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2. Domestic jurisdiction reservations 


An enumeration of domestic jurisdiction reservations is not the pri- 
mary reason for their overshadowing all others in importance. In number 
there are many more clauses providing that procedures for settlement will 
give way to procedures specified in other treaties or to the jurisdiction 
of municipal authorities; about an equal number of reservations exclude 
prior disputes.2? Exceptions in favor of other procedures or municipal 
authorities only change the forum and delay the international proceedings; 
the effect of a reservation of prior disputes diminishes with each passing 
year. The importance of the domestic jurisdiction reservation rests on 
its potential for bringing the processes of pacific settlement to an end 
before the dispute is settled and on the likelihood that it will be advanced 
by one of the parties in the disputes that arise. The probability that this 
reservation will be used has been greatly multiplied because it is the only 
formal restraint that applies to most of the cases that may be brought under 
Chapter VI (Pacific Settlement of Disputes) of the Charter of the United 
Nations.*° 

Although the term “domestic jurisdiction” was not in general use before 
its inclusion in Article 15, paragraph 8, of the Covenant of the League of 
Nations, there had clearly developed before World War I a group of res- 
ervations to protect a domain in which each state was free to act without 
outside interference. The concept of a domain which could not be the 
subject of international arbitration was repeatedly expressed by delegates 
to the Second Hague Peace Conference.?’ 

A variety of reservations were used to reduce the obligation to submit 
to procedures of pacific settlement. Reservations of vital interests, national 
honor, or independence were sufficiently ambiguous to afford as much 
protection as a state felt it necessary to have in each case that arose. 
Limiting the obligation to disputes in which the parties were claiming 
rights under a treaty or to disputes which by their nature were justiciable 
by reason of being susceptible of decision by the application of the prin- 
ciples of law was an advance toward more objective determination of the 
_ scope of the obligation to settle disputes. In this effort to accomplish ob- 


25. These comparisons can be roughly verified by reference to Systematic Survey. 
_ The ratios have not been substantially affected by reservations in treaties made since 
1948. 


26. Aside from the objections to settlement which can be inferred from the 
language of Chapter VI, a state might attempt to use the exception regarding “action, 
_ in relation to any state which during the Second World War has been an enemy of 
any signatory of the present Charter,” to bar pacific settlement of a narrow category 
_ of disputes. 

27. Deuxiéme Conférence Internationale de la Paix (1907), Il, 403-431, 443- 
548, 554-571. 
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jectivity, there is a close tie with the domestic jurisdiction reservation as i 
first appeared in the Covenant. 

By introducing a legal criterion in the phrase “which by international 
law is solely within the domestic jurisdiction” and authorizing the League 
organs to determine the question of jurisdiction, the reservation in the 
Covenant accomplished a major step toward an effective system of pacific 
settlement. Apparently following the pattern set by the Covenant reserva- 
tion, many countries replaced the traditional broad reservations with do: 
mestic jurisdiction reservations when they negotiated general treaties of 
arbitration or other treaties which contained clauses providing for pro- 
cedures for pacific settlement of disputes. In the many variations of the 
basic concept, some reservations would protect states from the obligation 
to submit to settlement only when the dispute arose out of matter which 
was not regulated by international law. In other reservations, the omission 
of international law as a criterion or of the authorization of third-party 
determination of jurisdiction provided little advance over the traditional 
reservations.”® 

Among the many differences between the domestic jurisdiction reser- 
vation in the Covenant and the Charter,”® the two of greatest potential 
importance are the deletion of the criterion of international law and of 
the statement that the international agency would be the judge of its 
own competence in the face of a domestic jurisdiction plea. The state- 
ments on the criterion by some delegates at the San Francisco Conference 
betray a strong anti-legal sentiment.*? The debates during the conference 
on the omission of any reference to the organ which would determine com- 
petence and the efforts at clarification in a committee *' clearly raise the 
possibility that each state is competent to decide its own jurisdiction.*? 

The domestic jurisdiction reservation, in the broad form in which it 

28. About one-half of the reservations in the inter-war period omitted the cri- 
terion of international law. Only a few explicitly empowered an international body to 
determine the questions of competence, but on the other hand, examples are rare 
of explicit denials of the power of an international body to decide the question. It 
could be argued that the omission left the power of decision with each state. Garner, 
“The New Arbitration Treaties of the United States,’ 23 Am. Jour. Int. Law 598 
(1929). 

29. The comparison of these two reservations has been adequately covered else- 
where. Schapiro, “Domestic Jurisdiction in the Covenant and the Charter,” 33 Trans. 
Grotius Soc. 195-211 (1948); Nisot, “Art. 2, Par. 8, of the League of Nations 
Covenant,” 43 Am. Jour. Int. Law 776-779 (1949); Jones, “Domestic Jurisdiction— 
From the Covenant to the Charter,” 46 JI]. Law Rev. 219-272 (1951-1952). 

30. Preuss, Article 2, Paragraph 7 or ue Charter of the United Nations and 
Matters of Domestic Jurisdiction (1949), 5 

31. U.N.C.L.0., Doc. 933, IV/2/42 (2), June 12, 1945, 709. 


32. See, for example, the points set forth by Gross, “The Charter of the United 
Nations and the Lodge Reservations,” 41 Am. Jour. Int. Law 540-542 (1947). 
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appears in the Charter, has been included in other treaties since World War 
II; however, it has not appeared sufficiently often to indicate that a new 
pattern has been firmly established. Three treaties of friendship negotiated 
by the Philippines with Spain (September 27, 1949), Thailand (June 14, 
1949), and Argentina (February 12, 1960) contain almost identical pro- 
visions to the effect that the obligation to submit disputes to peaceful 
settlement shall not apply to “disputes relating to matters considered re- 
spectively by the Philippines and Spain as being essentially of their na- 
tional competence.” ** This formula omits international law as a criterion 
and it clearly claims for each state the authority to determine the effect of 
the reservation. 

Article 5 of the multilateral American Treaty of Pacific Settlement 
(Bogota Pact) ** applies in multiple relationships a subjective or ambig- 
uous standard for determining domestic jurisdiction while leaving any 
disagreement between the parties on this matter within the jurisdiction 
of the International Court of Justice at the request of any of the parties. 
By substituting “by their nature” for the phrase “by international law” in 
the reservation, the drafters left their meaning unclear. However, reference 
to two previous drafts of the reservation and to their marginal notes indi- 
cates a strong reliance on Article 2, paragraph 7, of the Charter.** A res- 
ervation to the conciliation procedures in a treaty between Turkey and 
Italy excludes disputes “within the competence of either Party,” and also 
provides for resort to the International Court for a ruling.*° 

The European Convention for the Peaceful Settlement of Disputes 
(Strasbourg) *” returns to the less destructive formula of the Covenant by 
reserving “disputes concerning questions which by international law are 
solely within the domestic jurisdiction of States.” 

Applied in its most objective and least ambiguous sense as a domain 
unregulated by international law, the concept of domestic jurisdiction has 
been ineffective in blocking the machinery of pacific settlement when 

international agencies retain the competence to determine the question of 
their competence. The initial reason for the failure of the reservation to 
| accomplish the purpose of its users results from the fact that two different 
| competences are involved—that of the state and that of the international 
organ. The determination of the first competence is a question of a sub- 

33.70 UNTS 133 (1950); 81 UNTS 53 (1951); 535 UNTS 293 (1965). 

34. 30 UNTS 55 (1949). 

35. Ninth International Conference of American States, Bogotd, Colombia, 
_March 20-May 2, 1948, Report of the Delegation of the United States of America 


with Related Documents, Dept. of State Pub. 3263, 128, 137, 186, 199-200. 
36. 96 UNTS 207 (1950). 37.320 UNTS 243 (1959). 
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stantive nature which can be decided only by an examination of the 
obligations of a state to determine whether it is free to act with discretion. 
The determination of the second competence (often regarded as a pre- 
liminary question) should follow the determination of the first, for the 
obvious intention of the domestic jurisdiction reservation is to declare 
the lack of competence of international organs in matters in which states 
are free to act with discretion.** Whether the international organ has been 
a legal or a political agency, there has resulted a practice of joining the 
question of competence to the merits of the case. As illustrated in the Right 
of Passage over Indian Territory case, a plea of domestic jurisdiction both 
on the preliminary question of competence and on the merits failed in a 
case in which the defendant, on the merits, was found not to have acted 
contrary to its obligations.*® 

Once the international organ is seized of the case, such technical find- 
ings as the relevance of the law involved impel the international organ 
further into the case before the plea of domestic jurisdiction can be dis- 
posed of.*° The incapacity of the reservation is not limited to these initial 
stages in the procedure. During the period in which the Covenant reserva- 
tion was applied with emphasis on the legal concept of domestic jurisdic- 
tion, it served in no case to bar a final recommendation. Although its loca- 
tion in Article 15 limited its application, strictly speaking, to the League 
procedures of arbitration, members invoked its limitations in many situa- 
tions not involving disputes or pacific settlement (such as world economic 
or social problems). There is evidence that it was only in the latter use 
that the reservation served as a limitation on the scope of the League’s 
powers.** 

The ineffectiveness of the Covenant-type reservation and the realization 
that the development of international law left few matters completely un- 
touched contributed to the drafting of the non-legal (political) and ambig- 
uous reservation in the Charter of the United Nations. Ironically, this 
effort at devising a reservation to provide more protection for state discre- 
tion had a reverse effect. The development of the doctrine of “international 

38. For an elaboration of this point, see Howell “Delimiting ‘Domestic Juris- 
diction,” 10 Western Pol. Quar. 512-526 (1957). 

39. This case concerned a domestic jurisdiction reservation in a declaration of 
acceptance of the compulsory jurisdiction of the International Court of Justice, a 
category of reservations excluded from this study. Nevertheless, the point it illustrates 
is applicable in cases brought under the reservations that are included here. 

40. For an examination of some of these technical problems, see Howell and 
Wilson, “The Commonwealth and Domestic Jurisdiction,” 55 Am. Jour. Int. Law 
29-44 (1961). 


41. See Howell, “Domestic Jurisdiction,” in Wilson et al., The International Law 
Standard and Commonwealth Developments (1966), 141-146. 
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concern” for the settlement of any disputes which constitute a “potential 
threat to the peace” ** nullified the effect of the reservation on the pro- 
cedures for pacific settlement outlined in Chapter VI of the Charter. This 
development does not relate to action with respect to threats to the peace, 
breaches of the peace, and acts of aggression under Chapter VII. By its 
final clause, the domestic jurisdiction reservation does not apply to actions 
under Chapter VII. It is only in the area of pacific settlement that the 
doctrine is applicable. 

Chapter VI, by imposing an obligation on members to use peaceful 
procedures in any dispute “the continuance of which is likely to endanger 
the maintenance of international peace and security” implies a gradation 
of disputes on the basis of their capacity to endanger international peace 
and security. Least serious is a dispute the continuance of which is not 
likely to endanger the maintenance of international peace; regarding these 
the members have no Charter obligation to submit to peaceful settlement. 
In the medium range of seriousness is the dispute the continuance of which 
is likely to endanger the maintenance of international peace. Here the 
Charter imposes an obligation to settle by peaceful methods set forth in 
Chapter VI, but Article 2, paragraph 7, provides that members do not 
have to submit to these procedures matters which are essentially within 
their domestic jurisdiction. The most serious category is covered in Chapter 
VII, which authorizes the Security Council to make recommendations (to 
which the domestic jurisdiction appears to apply) or decide what measures 
shall be taken to restore peace (to which the reservation does not apply). 

The concept of international concern implies an additional category in 
Chapter VI. This category of potential threat to the peace is more inflam- 
mable than a dispute the continuance of which is likely to endanger peace, 
with the consequence that it removes the subject from the realm of do- 
mestic jurisdiction to that of international concern. It is not, however, so 
serious that it could be called a threat to the peace and justify action under 
Chapter VII.*% 

Applying the doctrine of international concern, United Nations ma- 
jorities employing procedures for pacific settlement of disputes have 

scarcely heeded a domestic jurisdiction plea. As a result the reservation 


42. Howell, “Domestic Questions in International Law,” 1954 Proc. Am. Soc. Int. 
Law 90-99. 
43.The new category of potential threats to the peace was developed in the 
beginning days of the United Nations in connection with the question of the relation- 
ship of members with the Franco regime. U.N. Security Council, Off. Rec. 1st Year, 
Ast Ser., Spec. Supp. (Rev. Ed.), Report of Sub-Committee on the Spanish Question, 
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140 John M. Howell 


is not as often seriously advanced as a device for bringing procedures te 
an end. At times it has been relegated to second place by states that 
emphasize their “sovereignty” or suggest in a conciliatory manner that 
no practical purposes would be served by the employment of international 
machinery.**: 

The bankruptcy of the domestic jurisdiction reservation was demon. 
strated when the Connally-type *° reservations of France and the Unitec 
States were brought before the International Court of Justice in the 
Norwegian Loans case *° and the Interhandel case.*7 When Norway askec 
for reciprocal application of the reservation of France in a case in whict 
France was suing Norway, the Court held that there was no common wil 
of the parties to confer jurisdiction on it and dismissed the case. In the 
Interhandel case the United States raised its own reservation (but if 
relied primarily on its local remedies objection) to bar a suit brought by 
Switzerland. The Court found the domestic jurisdiction reservation of the 
United States, as invoked, restricted, and maintained by the United States 
no bar to its jurisdiction.** Although this involved reservations to th« 
jurisdiction of the International Court under the Optional Clause (é 
category omitted from this study), it relates to the application of the 
reservations considered here. Furthermore, it shows not only that the 
domestic jurisdiction reservation is ineffective when international agencie: 
(whether with a legal or political orientation) are specifically granted thé 
competence to determine the question of their competence, but that it i 
doubly ineffective when the reserving state specifically denies that com. 
petence to the international organ. It has the practical effect of ending 
claims that a state brings if the defendant chooses to raise the claiming 
state’s reservation without protecting that state when claims are mad 
against it by a state that has not included a similar self-serving reservatior 
in its acceptance of jurisdiction. 


3. Reservations of prior disputes 


Article 39 of the Convention for the Pacific Settlement of Internationa 
Disputes (The Hague, 1907) *° restricted its provisions on arbitration tc 
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“questions already existing” or to “questions which may arise eventually.” 
Among the reservations recorded in Arbitration and Security, prior disputes 
were on a par with the well-known favorites, vital interests and inde- 
pendence, honor, and the interests of third states. Although many treaties 
do not include a reservation of prior disputes and some expressly provide 
that their effect is retroactive,®° prior disputes reservations continued to 
be made during the period covered by Systematic Survey with about the 
same frequency as domestic jurisdiction reservations. 

Three distinct categories are commonly included under the heading of 
“prior disputes.” The most common reservation refers to disputes that have 
not arisen at the time the commitment to settle disputes is made but which 
may arise out of events or situations prior to the date of the treaty. A 
second category prohibits the reopening, under the provisions of the new 
treaty, of disputes that had already been settled between the parties prior 
to the date of the treaty. A narrower category than either of the foregoing 
reserves something specific in the past, such as disputes arising out of a 
past war. These three categories must be evaluated separately. 

The diminishing rate at which states negotiated new treaties for pacific 
settlement after 1930 naturally resulted in fewer reservations after that 
date. Furthermore, only an excess of caution could prompt the inclusion of 
reservations of disputes arising out of past events in the compromissory 
clauses of treaties that provide for pacific settlement of disputes over their 
interpretation and application. While the domestic jurisdiction and prior 
disputes reservations have continued to be included in declarations of ac- 
ceptance of the Optional Clause jurisdiction of the International Court of 
Justice and the domestic jurisdiction reservation has been made prominent 
by its inclusion in the Charter of the United Nations, this category of 
prior disputes has become rare in the instruments studied here.*t As a 
consequence, most of the reservations of prior disputes now in force 
(excluding those in the Optional Clause declarations) are over thirty- 
seven years old. Unlike reservations not linked to time, the significance of 
the reservations that remain continues to diminish, for they become less 
likely to be applicable to bar the settlement of disputes that arise with each 
passing year. 

When they are applicable in a case, prior disputes reservations may 

50. See, for an example, General ey of Arbitration between the Netherlands 
| and my (Rome, 1909); 98 UNTS 93 (1951). 

51. Two exceptions are in the European Convention for the Peaceful Settlement 
ee Disputes, 320 UNTS 243 (1959), and the Treaty of Friendship, Conciliation and 
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be very effective. Two such reservations blocked settlement in the Phos- 
phates in Morocco case °? and the Iranian Oil Company case.** Furthermore, 
the reservations that remain in force could be interpreted to end pro- 
cedures for settlement in a great many instances. Indications of their 
possible broad scope appear in the suggestion that they are “entangled” 
with “conceptions of national honor and interests” °* or that it would be 
“difficult to imagine any great number of international disputes that are 
completely divorced from situations or facts prior to entry into force of 
such a declaration.” °° On the more optimistic side, the distinction made 
by the International Court of Justice in the Phosphates case and the 
Electricity Company of Sofia and Bulgaria case suggests some limit to the 
scope of these reservations. In the former, the Court gave effect to the res- 
ervation because of a continuing state of fact originating prior to the 
acceptance of its jurisdiction. In the second case it held the reservatior 
without effect by distinguishing between the “real cause of the dispute’ 
(which was subsequent to the obligation to submit to settlement) and < 
general relationship between the subject of the dispute and “some prio 
situation or fact.” °° 

The evaluation of reservations referring to disputes arising out of pas 
events does not apply to reservations providing that questions which have 
been settled between the parties shall not be reopened under the new treaty 
for the scope of these disputes not only does not diminish but may in- 
crease. The insignificance of this category is due to the scarcity of suck 
reservations and to the fact that the general principle of res judicata make: 
most of them redundant. 

It has been noted that reservations of this type have been included ir 
treaties among Latin American governments.*’ A significant and receni 
example of the type is in Article VI of the Bogota Pact.°* The excess of! 
caution displayed in such a clause brings to mind Fenwick’s assessmen 
that the procedures of pacific settlement developed by American state: 
“have played a more significant role in fostering the spirit of continenta 
unity than in the actual settlement of disputes.” °° 

Reservations of specific past events differ from those covered unde 


52. P.C.1.J., Ser. A/B, No. 74, 10-48. 53. 1952 1.C.J. Repts. 93. 
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the heading “Disputes Arising out of Past Events” only in the limitation 
on their subject matter. Although Arbitration and Security includes sep- 
arate headings on “Previous Disputes” and “Disputes Arising out of the 
War of 1914,” Habicht and Systematic Survey cover both under one head- 
ing. The occurrence of reservations to disputes arising out of wars has been 
relatively limited, but the reservation in Article 107 of the Charter of the 
United Nations merits brief comment aside from other reservations of 
past events. 

To assure that the United Nations would not be burdened with the 
peace settlement as the League of Nations had been, the Charter was 
separated from the peace treaties and Article 107 reserved to the victors 
the primary responsibility for the terms of the peace and the occupation.®° 
This provision has been advanced several times in an effort to block United 
Nations consideration of questions, the most notable instance being the 
Soviet insistence that the Berlin question was outside the competence of the 
Security Council.*t The language of the article gives primary responsibility 
to the victors much more clearly than it bars United Nations agencies from 
dealing with the subject when disputes arise after the exercise of that 
primary responsibility. The application of the clause has supported this 
interpretation, for the international organs have not declined to consider 
questions when they were faced with the plea that Article 107 removed 
the matter from their jurisdiction.* 


4. Miscellaneous reservations 


The reservations of vital interests, independence, and honor that pre- 
ceded the League of Nations were generally regarded as so broad that they 
gave all parties the right to veto procedures whenever it appeared politically 
expedient to do so.** To a good extent these reservations were discontinued 
after nations began to follow the pattern of the more objective domestic 
jurisdiction reservation of the Covenant. Involved in this changing pattern 
was the progression toward international agency determination of the scope 
of reservations, but a few of the early reservations continue in effect. A 
rare example of recent return to this formula is Article 5 of the Pact of 

60. Quoted in n. 26 supra. 

61. Although the matter was raised by France, the United Kingdom, and the 
United States as a threat to the peace under Chapter VII of the Charter, the debates 
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| 63. Habicht, op. cit., n. 10 supra, 992-993. 
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the Arab League of States (Cairo, 1945) °* which excludes disputes in 
volving independence from peaceful settlement in a setting that clearl 
allows any party to veto the submission of the dispute. 

The United States completed a group of arbitration treaties, beginnin 
in 1928, with a reservation of disputes that involved the interests of thir 
parties,*° but this exclusion was not adopted by many other states. O 
the contrary, some treaties, such as the Revised General Act for th 
Pacific Settlement of International Disputes (1949) °° provide that the 
shall be applicable even though a third power has an interest in the dispute 

Reservations that were never used in great numbers and appear to b 
somewhat out of vogue for the few treaties that have been negotiated re 
cently include reservations of sovereignty, constitutional principles, ter 
ritorial questions, and American questions (commonly described as th 
Monroe Doctrine). Italy and Turkey reserved “questions relating t 
sovereign rights” in their Treaty of Friendship, Conciliation and Judicia 
Settlement (Rome, 1950).°’ The Arab League states, continuing the ex 
pression of unwillingness to submit their mutual disputes to settlemen 
referred to above, reserved “sovereignty” or “territorial integrity” i 
1945.°° Territorial questions and American questions are more subject t 
objective definition than are sovereignty and constitutional principles 
Sovereignty and domestic jurisdiction have been used interchangeably, bu 
Italy and Turkey reserved both in their treaty of 1950, presumably to pro 
tect different things. Although these reservations appear with more fre 
quency than the reservation of disputes that depend on or involve Luxem 
bourg’s policy of neutrality,®° alternative avenues for submission of dispute 
to the United Nations or some other international procedure reduce thi 
probability that they will ever serve to frustrate finally the submission of ; 
dispute to settlement. 


5. Quasi-reservations 


Many treaties contain clauses that are expressed like reservations an¢ 
are often included in examples of reservations but are not reservations it 


64.70 UNTS 237 (1950). 

65.The United States has reserved in its declaration of acceptance of th 
Optional Clause “disputes arising under a multilateral treaty, unless (1) all parties t 
the treaty affected by the decision are also parties to the case before the Court, o 
(2) the United States of America specifically agrees to jurisdiction.” 1 UNTS I 
(1946-1947); TIAS 1598. The far-reaching effects of this modification are discusset 
in Anand, op. cit., n. 55 supra, 220-228. 

66.71 UNTS 101 (1950). 67. 96 UNTS 207 (1950). 

68. 70 UNTS 237 (1950). 69. 106 LNTS 475 (1930). 
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the sense that they completely exclude certain disputes from pacific pro- 
cedure.” Common examples of this group are clauses which provide that 
disputes will be submitted to other procedures which the parties have al- 
ready established or may establish, clauses which require preliminary 
submission to national judicial or administrative agencies, and clauses 
which limit the obligation to disputes which have not been settled by 
diplomacy. 

The United Nations Systematic Survey notes that one of the most 
common exclusions in treaties for pacific settlement is one that gives 
precedence to special procedures established by other agreements (but 
it does not deal with them under the heading of reservations), and this 
clause has appeared recently in Article 28 of the European Convention for 
the Peaceful Settlement of Disputes * and several treaties negotiated by 
Italy.’ Aside from the technical questions regarding which treaty takes 
precedence,** these clauses do not weaken the procedures of pacific settle- 
ment unless one of the parties succeeds in electing an alternative that is 
ineffective. 

Clauses providing for submission to national judicial or administrative 
agencies have in most cases only a delaying effect.** Article 29 of the 
European Convention for the Peaceful Settlement of Disputes follows the 
usual formula of delaying disputes which, according to the municipal law 
of one of the parties, fall within the competence of its judicial or ad- 
ministrative authorities, until decision has been pronounced within a rea- 
sonable time.*° These clauses, although numerous, simply emphasize that 
local remedies must be exhausted before international agencies will take 
jurisdiction. 

Article 1 of the Treaty between Brazil and Venezuela for the Pacific 
Settlement of Disputes (Caracas, 1940) provides that it covers all dis- 
putes not settled by diplomacy and Article 2 refers to this as a “reserva- 
tion.” *° An early classifier of reservations omitted such clauses because 
they were “superfluous.” *’ Although the clause is still used, it remains a 
meaningless “reservation.” 


70. They establish the relationship between various methods applicable to con- 
troversies. See Habicht, op. cit., n. 10 supra, 999. 


71.320 UNTS 243 (1959). 
| 72.44 UNTS 3 (1949); 96 UNTS 207 (1950); 284 UNTS 325 (1957-1958). 


73. For a discussion of this problem, see Anand, op. cit., n. 55 supra, 234-235, 
and sources cited therein. 


74. Systematic Survey, 43. 75. 320 UNTS 243 (1959). 
| 76. 51 UNTS 291 (1950). 77. Cavalcanti, op. cit., n. 8 supra, 723. 
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6. Conclusions 

Because of the changes in form and interpretation of reservation clause 
and the development of politically oriented international organizations witl 
authority to call for or participate in the procedures for pacific settlement 
the significance of reservations has declined. The early reservations of vita 
interests, national honor, or independence in a bilateral setting which al 
lowed each party to judge their effects kept peaceful settlement on a vol 
untary basis. The substitution in the Covenant of the League of Nation 
of the relatively objective domestic jurisdiction reservation (using th 
criterion of international law as the standard for determining jurisdiction 
for the more subjective forms and the provision that the Council woul 
determine jurisdiction were hailed as progressive steps. Taking into con 
sideration the repetition of clauses with these two elements in subsequen 
treaties, the older forms were continued and repeated in the period fron 
1919 to 1930 to such an extent that it was reasonable to conclude, at th 
later date, that reservations subtracted a great deal from the commitment: 
in the introductory provisions of agreements to submit to pacific settlement 
The hiatus since 1930 has been interrupted by few agreements or reserva 
tions. Notable exceptions include the Charter of the United Nations, th 
American Treaty on Pacific Settlement (Bogota Pact), and the Europea 
Convention for the Peaceful Settlement of Disputes (Strasbourg). Thes 
multilateral agreements have featured domestic jurisdiction reservation: 
and reservations of prior disputes. Although the procedures available ir 
the Charter primarily authorize the international organs to goad disputin; 
parties into bilateral reference of their problems to one of the many possibl 
procedures, the availability of these imperfect procedures to almost ever 
nation in the world greatly increases the importance of reservations relatin; 
to them vis-a-vis the clauses in older bilateral treaties. As applied in the 
foremost of these international agencies, the two reservations have servec 
more as a focus for acrimonious debate than as a haven for state sov: 
ereignty. 

Because reservations are not now notably effective devices for reducing 
the undertaking set forth in the opening clauses of agreements for pacific 
settlement, the infrequency and weakness of commitments to settle dispute: 
in an amicable fashion must bear the primary responsibility for the state ot 
things. The dead-end quality of the foregoing statement is lessened by 
completing the cycle and suggesting that the infrequency and weaknes: 
of commitments to settle disputes in an amicable fashion may be to a 
large extent due to the ineffectiveness of reservations as devices for reduc- 
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ing the undertaking set forth in the opening clauses of such commitments. 
This statement is not a novel suggestion, for Professor Wilson wrote 
in the year 1929 that the things which states sought to protect through 
reservations were not all imaginary and that the reservations suggest the 
minimum of assurance which must be furnished sovereign bodies subscrib- 
ing to pacific settlement.’* The devising of adequate reservations remains, 
however, the central problem to be surmounted in any movement to 
revitalize the machinery of pacific settlement and to perfect it as a peace- 
keeping device. 

A little progress toward a viable system of pacific settlement will be 
made by the mutual realization that the forms of reservations commonly 
available are scarcely sufficient to calm the fears of states most willing 
to submit to third-party settlement. A little more progress could be made 
by a mutual acceptance of the principle that the international need for 
better procedures for pacific settlement must be balanced with the states’ 
requirement that some questions will not be submitted to such procedures. 
The drafting of a reservation or reservations that will objectively embody 
that principle is a project that justifies the most careful consideration, and a 
recent session of the American Society of International Law has ap- 
proached the problem. It seems, however, that a proposal made there to 
draft a “veto” reservation authorizing a party to decline for national 
security reasons to accept a solution after it has been offered ”° is a step 
backward instead of forward. What is needed is neither a return to the 
pre-League tendency of subjective determination of the scope of reserva- 
tions by the parties to the dispute nor a continuation of the United Nations 
tendency of subjective determination of the scope of reservations by ma- 
jorities in politically motivated international organs, but something similar 
to the objectively interpreted domestic jurisdiction reservation and the 
narrowly interpreted prior disputes reservation. If this is too much to ask 
in the context of current power struggles, we might begin even more mod- 
estly by recognizing that many reservations precisely stated and capable 
of objective application are better than one vague reservation susceptible 
to subjective interpretation—for the international community and for the 
state. 


78. Op. cit., n. 2 supra, 93. 

79. See Fisher, “The Veto As a Means of Making Third-Party Settlement Ac- 
ceptable,” 1964 Proc. Am. Soc. Int. Law 123-129. For criticism of this proposal, see 
Gross, “Problems of International Adjudication and Compliance with International 
Law: Some Simple Solutions,” 59 Am. Jour. Int. Law 48-59 (1965). 


Ralph G. Jones* Damnosa hereditas? 
The consensual basis of international law 


The idea of a law transcending domestic limitations is an outgrowth of the 
jus gentium of classical Rome. It must be remembered, however, that the ac- 
tual content of international law proceeds more from the provisions of the 
jus civile. Strikingly, the damnosa hereditas of classical Rome and the 
jus civile provide a challenging analogy to a critical problem faced by all 
law, domestic no less than international, in the second half of the twentieth 
century. 


1. Damnosa hereditas 


The Roman law of inheritance assured continuity and encouraged re- 
sponsibility within the pattern of universal succession, but sometimes did 
this at great cost to whoever succeeded to the inheritance—a cost so great 
that in the end ameliorative steps were taken. Amelioration in turn exacted 
its toll, but this time at the expense of continuity and responsibility in re- 
turn for the advantages to the designated heir. 

It should be noted that inheritance in Rome provided more than a 
process for an enjoyable succession to material advantages. In some man- 
ner not entirely clear today, personality and pride were involved. Rare 
was the Roman citizen who could contemplate with even mind the pros- 
pect of dying without an heir. Adoption, adrogation, and testation (itself 
at first a sort of post-obit adoption) were used to minimize the possibility. 
Moreover, the testator had assurance that his designated heir would ac- 
cept his inheritance, for rejection was not allowed by Rome during most 
stages of the civil law. If the liabilities exceeded the assets, the heir still 
had to accept his inheritance and work it out. Such an inheritance, saddling 
the heir with an insolvent estate, was known as a damnosa hereditas. 

In later stages of her law, Rome took steps to improve the situation of 
a designated heir. Eventually he was allowed a year in which he could 
call in the assets and add up the liabilities before accepting or rejecting the 
inheritance in calculated fashion. This new-found possibility of rejection 
was obviously a matter for concern to a testator facing the prospect of 
leaving an insolvent estate. In time a procedure developed under which 
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many testators added a new and presumably priceless asset to the in- 
heritance. An insolvent testator resorted to making one of his slaves the 
heir, with a provision that if the slave accepted the (insolvent) estate and 
worked it out he should receive his freedom as further recompense. The 
prospect of freedom was presumed so to outweigh any liability that in 
practice no estate including such a condition subsequent would be regarded 
as a damnosa hereditas. 

The twentieth century has offered its own analogy to the damnosa 
hereditas. Even though assaults upon Western principles by fascism and 
national socialism may have been averted, communist theory still holds 
much of Western law to stem from an attempt, either conscious or un- 
conscious, to further the interests of a dominant class. Great and ancient 
civilizations, China for example, seem ready now to disavow much in the 
systems of Western law—to reject the inheritance. Many emergent nations 
seem either unable or unwilling to work out this inheritance. One state, 
Rhodesia, has refused outright to reshape the particulars of its law relating 
to race in order to preserve its generality. The United States has suffered 
self-inflicted damage while attempting to work toward a solution of the 
same problem. It is the premise taken here that no system of law really 
can reject its inheritance, struggle and strive however much it may, with- 
out remaining in slavery. Moreover, great though the assets of this in- 
heritance may be, there are indeed liabilities which must not be denied. 
Always, however, the priceless possibility of the ancient asset holds: in 
the act of accepting its inheritance and in the process of working it out, 
each generation can and must regain its freedom. 


2. The twentieth-century world 


The things that endure in the social universe are shaped and sustained 
by human institutions and law. Law is central to the preservation of every- 
thing man looks upon as vital to his culture and his freedom. At the same 
time, it is a means rather than an end. Ultimately the law is a reflection 
of deeper insights and aspirations of the human mind and human spirit. 
Direction, purpose, and momentum must come from man himself. The 
law, again, institutionalizes and gives shape to these impulses. As the world 
pushes forward into new situations and conditions, the law must keep 

Step, always reflecting and sometimes leading onward toward higher pos- 
sibilities for the future of mankind. 

The twentieth-century world is a world of men and a world of the 
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spirit. It is the world of the aspirations of mankind, the things which 
change, and which in changing often direct and control the unchanging 
physical world around us. The twentieth century is vastly different in out- 
look and in impact from the world of earlier centuries. 

In almost-every direction one is struck by the recent appearance of so 
many of the problems which confront mankind today. The new dimension 
of outer space itself has been approached effectively for little more than a 
decade. No earlier century has had to deal with the transcendent impor- 
tance of the air. The technology of today’s world is so much a part of daily 
life that it is easy to forget how new it is to the mind. Freedom is a present- 
day watchword, yet human slavery existed little more than a hundred years 
ago on the North American continent. In the complexities of the law of 
property men were the subjects of ownership, while dogs were not. Reversal 
of these provisions suggests that improvements have indeed been effected 
in the law, even in disjointed times. The twentieth century presents many 
demands, demands which press and call for many adjustments. The tech- 
nological adjustments come swiftly; the social adjustments often come 
slowly. Yet if the law as it has come down over the centuries is to survive 
in the sweep of this thousand years, and thrust itself forward into the 
civilization of the future, these adjustments must be made—and some will 
not admit of much delay. 

The point-of-impact responsibility falls largely, and from regrettable 
necessity, upon the armed services. It was Winston Churchill, his voice 
rising above the flames of London in 1940, who said, “A thousand years 
scarce serves to shape a state, but an hour can lay it in the dust.” The 
hope that such an hour will never come watches with thousands of troops 
deployed now along defense perimeters halfway around the world. Be- 
yond that hope, moreover, lies the promise of the thousand years. 

The twentieth-century world builds, as all centuries must, upon con- 
tinuity and tradition. Nevertheless, the responsible role which falls to 
mankind today demands the recognition of two significant and interdepend- 
ent developments of the twentieth century: the development of political 
and industrial power. Both came to the West during the nineteenth century, 
at much the same time. The challenge of the twentieth century stems from 
the fact that, with awkward steps and uneven tempo, they are spreading 
throughout the world. 

During the nineteenth century, upsurging nationalism swept Europe 
and the West. People began to see that poverty is not a law of nature, 
began to see that freedom—not status—is the desirable, achievable order 
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of mankind. Men began to band together in the Western world to make 
demands which they had a right to make, to ask for things which they 
had a right to want, to hold their leaders accountable in their trusteeship 
of political authority, to call upon those leaders to give them the things 
which it is the responsibility of leaders to provide for men in all states 
and in all societies. 

This was the great explosive political power which came in the nine- 
teenth century to Europe and the West. In Europe and the West, as this 
great political power was taking shape, there rose along with it the great 
industrial and technological power—inanimate production controlled by 
men—to meet the needs and demands which were placed by men upon the 
evolving society of the twentieth century. 

The two walked hand in hand. The needs were presented to the Western 
world, and these needs essentially were met by advancing technology. 
These are the two great explosive elements of power—the political and 
the industrial—which the West has come to know and to live with, although 
it may not understand them and control them completely. In the nine- 
teenth century, they did not come to the East. However, the twentieth 
century has witnessed the explosions—sometimes the convulsions—of po- 
litical power in the East which are so compelling and so significant to all 
mankind. 

The striking feature at this point is the fact that explosive political 
power, and explosive political power alone, has come to the East. People 
in large areas of the non-Western world are making demands which they 
have a right to make; they are asking for things which they have a right 
to want; and they seek above all else respect for their human dignity and 
improvement of the material conditions of their kind. But wanting them 
and getting them are two different things. In lashing out and in expressing 
these natural desires they may, unfortunately, destroy themselves. On a 
larger scale there looms also the possibility that due to the chain-reactions in 
modern power politics, they might touch off explosions throughout the 
world. 

The trouble is that only one of these explosive elements—political 
power—has now come to the non-Western world. The challenge is that 
some way must be found to provide technological power to the East in 
order that it may keep step with the political demands of that area in 
somewhat the same way that balance was established in the West during 
the preceding century. Can the legacy of law transmitted through the 
West assist in meeting this challenge? 
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3. The legacy of law 

International law, as the West knows it today and has known it for 
more than three hundred years, is the product of Western historical ex- 
perience: the appearance of nation-states and the development of inter- 
national law to govern and to regulate the relations among those nation- 
states. The times were in a fortunate balance: the effective power of the 
entire world during the decades and the centuries when international law 
was taking shape was centered in the West—in Europe primarily, and in 
the United States as a cultural extension of Europe. There was a social 
pattern which was both recognizable and understandable to the people 
of the West. It was Christian in character, not without tragic religious dis- 
sension at times to be sure, but still with much to set a common standard 
of morality, with much to instil basic agreement upon fundamentals. From 
this agreement on the general there were fashioned the particulars of the 
law. This condition continued for two centuries and more in the develop- 
ment of the West. Then things began to happen: things which worry leaders 
of governments in their seats of responsible power, things which worry all 
men concerned with the nature of and the survival of freedom. 

Twin difficulties arose. The first was natural and normal. At bottom 
it was the not unwelcome challenge to adjust the patterns and procedures 
of international law to a widening, no longer Western, society. The emerg- 
ing non-Western powers were recognized as members of the family of 
nations. That the peoples of the East had a great and ancient tradition, and 
had achieved cultures which in many ways may have been superior to that 
of the West, may be freely conceded. The significant point, however, is 
that it was not Western. There was the introduction of such great nations 
as Turkey, Japan, and China into the family of nations. In spirit they 
equalled and in some ways surpassed the grandeur of the West. However, 
they were different. The point is neutral, but it is also definite and positive. 

Therefore, international law which had developed within the context 
of the Western, Christian world for two hundred years and more had to 
accommodate itself to the innovations and in some ways the enrichening 
values which came from countries outside the pre-existing pattern. Al- 
though adjustment to this new system was by no means complete as the 
world moved into the twentieth century, the direction seemed to be set 
and the way seemed to be clear. Then came real tragedy, tragedy both 
to and from the West. This was the revolt against many of the basic 
Western principles which came, geographically at least, from within the 
West itself. Marxist principles, translated into the action phase in the 
Soviet Union, fascism in Italy, national socialism in Germany—all of 
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these were in a deep sense a revolt against the established principles of 
the Western world. There was a military dimension to this threat, of which 
a world still living in the aftermath of total war and the prospect of nuclear 
holocaust needs no reminders. There was also a cultural aspect, as most 
men have come to know. Much of this threat on both broad fronts has 
been averted with respect to Western Europe, but it has shifted now to 
the East, to the border countries of the Soviet Union and China and on 
to other areas of Asia and Africa as well as the rest of the non-Western 
world. 

This is the great challenge. This is the thing which has given the 
twentieth century the name of the age of conflict. This is the thing which 
has called upon the Western world to display a new kind of leadership in 
mustering the forces of the West—not the military forces alone but also 
the moral, intellectual, social, and philosophical forces as well. All of this 
remains, and all of it challenges in the world of the twentieth century, as 
a damnosa hereditas, the legacy of international law. 

International law is based not only upon the recognition of the doctrine 
of sovereignty—the independence of states—but also upon the acceptance 
of the fact of interdependence among those states as they come together 
to regulate matters of common concern. This means, then, that inter- 
national law at its present stage of development is a law “among” states 
and not a law “above” them. That states are not “under” international law 
undoubtedly contributes to the deep concern that many men have about 
the nature and the effectiveness of the law of nations. This concern rises 
sometimes to suspicion and it sinks sometimes to derision. There may be 
no real excuse for this, but at least there is an explanation. In large part 
the difficulty stems from a misconception, from a failure to distinguish 
between private law and public law. There are, as always, gray shadings 
between the clear extremes, but it is relatively easy to make the basic 
distinction. 

Private law, with which most men develop at least a nodding ac- 
quaintance, governs the relations between individual and individual. If 
two persons agree to enter into a contractual relationship, they must 
respect the requirements as to capacity and formalities laid down by the 
jurisdiction. There must be a basic agreement, and the technical provisions 
must be complied with. But, at the same time, the important thing is that 
individuals can come together to register agreement and to follow a course 
of action which has been chosen by themselves and for themselves. This is 
the essence of the private law of contract. 

In this relationship, the state acts more or less as an umpire, operating 
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between or among individuals. True enough, the state has an interest in 
the administration of justice and in the maintenance of stability. It is like- 
wise true that there can be no settled society unless people live up to their 
legal agreements—or are required to compensate for the breaching of 
them. 

In civil-injury proceedings, the same thing is true. If one is injured he 
can lodge an action against the person who is responsible for the injury. 
The court will hear the evidence, the court will survey the law, the court 
will come to its conclusion, and the court will issue an order. The court 
order will award damages in the usual instance, seeking to restore the 
injured party (insofar as a financial judgment can do so) to the position 
and circumstances he would have occupied had he not sustained the injury. 
Here again is private law. The interest of the state is the interest of stability. 
The state, again acting as an umpire between or among individuals, sees 
to it that men respect the law which governs the relations between in- 
dividual and individual. 

But there is another dimension to the law, one which is at once more 
complicated and less precise. This is the field of public law. Public law is 
concerned with the role of the state vis-a-vis the individual and with the 
allocation of powers by the state to state instrumentalities and state officials. 
This strikes at basic institutions and deep-seated habits. One need only 
refer to the segregation cases in America to illustrate the grievous wounds 
which may be inflicted because of the clash of provisions of general public 
law with deeply held convictions of established groups of people. This is 
something much more troublesome, and infinitely more important, than 
the routine business of contract and the orderly procedure of actions in 
tort. 

The problem of the allocation of public powers has concerned the two 
great systems of law which the Western world has known over a sweep of 
three thousand years, the civil law of Rome and the Anglo-American com- 
mon law. They share an unfortunate characteristic. Each has been able, 
with marked success, to establish and to regulate the relations between 
individual and individual with the state playing its role of umpire. But 
when it comes to the exercise of the power of the state, the rights of the 
individual in relation to the state, and the exercise of power itself in the 
hands of the state, neither Imperial Rome nor the modern West has been 
able to establish abstract standards and apply them dispassionately. 

Complete success may be more than man should expect, but the dif- 
ference between limited success and total failure is a margin wide enough 
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to sustain and to develop civilization. Yet such a margin must be the goal 
of twentieth-century public law. Nevertheless, it is essential to understand 
the great difficulties involved in this problem and to realize that the best 
minds of the ancient past and the modern present alike have found how 
unyielding are the solutions in this delicate area of thought and action. 
Moreover, the problem is intensified at the international level. It is pos- 
sible to look upon all law as an extension from the individual to society, and 
from society to the state. As the individual expands his horizons, the 
state broadens out into new functions and obligations. As the world com- 
munity begins to grow, it begins to take on new responsibilities and to 
implement those responsibilities by new institutions. Growth and expansion 
produce the Janus-like problem of continuity and change. 


4. Continuity and change 


E. S. Corwin once said that the one imperative he could distill from 
his lifetime study of American constitutional development was this: “The 
area of control must be as wide as the area of action.” This was said in 
relation to the accretion of power to the central government in the United 
States, the assumption by the central government of obligations which 
were once within the sphere of state action. If this be true of the United 
States—that the area of control must be as wide as the area of action—it 
is also true of the international community as it confronts the complexities 
of the present century. Action is present on every hand, and its effect is 
often only too easy to recognize. Control, however, frequently has been 
the absent as well as the essential ingredient. 

The area of action is now worldwide, and none knows this more than 
today’s individual. The great decisions which have shaped his life within 
the last few decades, or even in the last five years, have often been made 
outside the sphere of his nation’s control. It is obvious that many effective 
decisions were made within his own locality. Surely many point-of-impact 
decisions were made in his nation’s capital. But it is clear that some of 
these (often among the most important of all) were made in reaction to 
other decisions made outside the area of his government’s control. This is 
now a central fact, and the imperative now takes on an extended meaning: 
if the area of action is now worldwide, can the area of control afford to be 
less? 

- So long as international law is based on the principle of sovereign, in- 
dependent states (and this principle is still entrenched in both theory and 
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practice), any solution to international problems must be sought through 
co-operation, not control. At the minimum, therefore, an area of inter- 
national competence must be developed to serve men for the immediate 
future. In practice, indeed, steps in this direction are already under way. 
Control is not absolute on either side of this divided world, and surely 
the United States does not seek control over its allies. But beyond any 
doubt it has its responsible concern with the competence of the West and 
the competence of free men, wherever they may be, to deal with the prob- 
lems which press in upon the world. It is here that the modern state may 
widen its area of competence without venturing to restrict its sovereignty. 
A wider area of control may come in the future, but at present the widest 
possible area of competence must be established if free men are to defend 
themselves at this strategic and dramatic moment in the evolution of pro- 
cedures for the maintenance of international stability. 

There can be little doubt that the social universe is now experiencing a 
great period of transition. Transition includes but also rises above simple 
change. Change, simple change, is always in process in the sense that man 
never stands still. Now and again, however, come great transitional periods, 
when mankind is adjusting to new situations. This is when men are casting 
aside the institutions and the ideas of an old age and, concurrently, the 
ideas and institutions of a new age are beginning to take shape. This in- 
volves the gradual disappearance of the institutions of the old order and 
the emergence from beneath the surface of the institutions of the new. 

In the latter half of the twentieth century, men and governments are 
feeling their way into and through a seminal period of transition, when the 
nation-state itself is venturing into a new phase of its existence. Larger 
areas of action and wider areas of control are already taking shape. The 
areas of this new approach may be areas established by agreement, or they 
may be areas chained together by totalitarian machinations. At bottom, 
therefore, the simpler question is no longer whether there will be “one 
world” some day; the real question now is “What kind of one world?” 

The currents ran straight and clear during the nineteenth century, and 
the dominant political movements normally sought the goal of freedom 
and achieved much of the fact of freedom. The twentieth century, however, 
offers little evidence to justify a simple reliance on the inevitable triumph 
of the right. It is true that the more closely knit world of the future can 
be a world of free men, brought together by free association, living under 
laws of their own making administered by leaders of their own choosing. 
Nevertheless, there is also the possibility—tragically, neither abstract nor 
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remote—that a totalitarian colossus may overstride the world. The great 
issue now is still what kind of world man is going to have. And the central 
thought shows through again: if men get and keep a free world they must 
do so through the rule of law. 

Continuity of the ideal of the rule of law in a world of change will 
not be an easy process, especially if the sphere of international law must 
match the ever-widening area of international action. Yet, somehow, it is 
a task that must be done, if international law is to remain a living heritage. 


5. Toward the rule of law 


“The development of the law sometimes requires a reshaping of its 
particulars in order to preserve its generality.” This statement by Professor 
Robert R. Wilson underscores the task facing the modern law of nations if 
the ideal of the rule of law is to be preserved. As the calendar of the 
twentieth century turns toward its last quarter, signs portend a massive 
reshaping in one of the most important particulars of international law, a 
reshaping no less of the sovereign nation-state. 

The independent nation-state in Europe rests on an historical base and 
may not survive the shifting of that same base. At the theoretical and 
operational levels alike there have appeared already a number of plans 
for the integration of Europe, and the concentration of the strength of 
Europe for the playing again of a leading role in the world. It is possible 
that Europe, in so many ways the birthplace and the true home of the 
nation-state, is coming into a period where the nation-state is no longer 
adequate for the compulsions of the age. Evidence suggests that Europeans 
sense this and are moving toward the unification of Europe: on the con- 
tinent where the nation-state was born there have emerged already the 
beginnings of a new order. Furthermore, with respect to both the United 
States and the Soviet Union, there is the possibility that the two greatest 
states of the modern world are not nation-states in the historic sense of the 
word. 

Stated theory of the Soviet Union proclaims that it is not a state as 
the Western world has known states to be for more than three centuries. 
Such theory conceives of the Soviet Union more as the nucleus of a new 
world order. The validity of such a claim and the prospects for its realiza- 
tion lead to speculation outside the scope and purpose of the present sug- 
gestion. It is clear nonetheless that neither Soviet theory nor practice is 
teally to be accommodated within the pattern of the historic nation-state. 
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The United States, too, may be regarded as another political de- 
velopment which may be another variation from the nation-state pattern. 
Legally, of course, the United States and the Soviet Union alike still 
qualify as nation-states; but the present suggestion carries a further thrust. 
There are obvious examples from the beginnings, the development, and 
the direction of the United States which indicate the ways in which it has 
overleaped the boundaries and the restrictions of the ordinary nation-state. 
In the political climate of a new world, the people who came from so many 
lands and once spoke in so many different tongues constructed a political 
system which transcended the restrictions of geographic and cultural di- 
vision and achieved unity for a vast new domain. 

The North American continent, settled and developed during the 
Western Age of Discovery, knew very little of the geographic factors which 
produced the variegated cultural and political patterns of Europe. No 
historic restrictions on the American experience were imposed by the 
mountain ridge line or the river bank. The United States developed on a 
continental scale. Transcending geographic limitations, the American ex- 
perience has been directed more toward the implementation of an idea. 
Even during recurring waves of isolationism most arguments seem to re- 
volve around the question of how best to preserve the total heritage of 
freedom, in words too often restricted to Americans but with a spirit ex- 
tending implicitly to all men. 

It may be suggested, moreover, that the United States has a special 
sense of mission and a particular philosophy, both different in many ways 
from that which came to the nation-states of Europe during the eighteenth 
and nineteenth centuries. At least as far back as Thomas Jefferson, many 
Americans recognized this fact: that the significant thing about America 
was the idea and the ideals behind it. Naturally there had to be a geographic 
setting, but the important thing was that here in America free men—and 
unfree men in search of freedom—had come from other areas of the world. 
They were viewed as developing something which belonged to them without 
question, but which unquestionably did not belong to themselves alone. 
Freedom was looked upon as the right of, and promise to, all men every- 
where. It was an example, a challenge, and upon occasion an encourage- 
ment flowing from the United States to other men in other lands as they 
moved forward into freedom. 

With all of this, the United States has never considered itself to be pre- 
cisely just another nation-state. It has an ideal which it may never have 
arrogated to itself alone and which never has been confined within precise 
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geographic limits. In that sense it is suggested that the United States is a 
new kind of state, a state of the twentieth century which may well develop 
a new kind of leadership for the future. If this viewpoint has any validity, 
this much is clear: the two or more great power centers of today’s world 
for many purposes are not really states at all, but rather new kinds of de- 
veloping systems—custodians for competing ideas, for the control of the 
minds and lives of men. 

For the future, it may be well to take bearings with regard to the rule 
and the role of law. As always, it will be the law which supplies both 
equilibrium for the present and thrust for the future. In most areas and 
at most times it is the settled, powerful political systems which develop and 
extend the law. The first principles of international law itself rest securely 
on the foundations of private law in classical Rome. The modern law of 
the sea, in turn, has responded to many British impulses. Surely this is 
understandable: for reasons of both strategy and necessity the British have 
been involved with the sea during most of their historic experience. Sim- 
ilarly, it would seem reasonable to expect the countries which are now 
continental in scope to lead the way in developing the law of the air. This 
is essentially because the new power of the Western world reaches sky- 
ward. It follows not so much from grasping ambition as from the force 
and logic of events. 

The power centers of today and tomorrow will restate and reshape the 
law. If they do it well—some might say that if they succeed in doing it at 
all—they must do so in the light of a great tradition, always realizing that 
their short ascendant period in relation to the sweep of time may give them 
a certain de facto possession of power, but that the equitable ownership 
of authority belongs to all men, everywhere, at all times. In this sense of 
the word it must be recognized that nations and men today are in reality 
custodians of power. Whether they will serve as trustees of the legal her- 
itage of the West is another question. The rule of law was undermined in 
the past by those who sought by choice to live above the law. It is im- 
periled now by those who have been forced by circumstance to live be- 
neath the law. In the legacy of international law, the twentieth century 
has not necessarily been saddled with a damnosa heriditas, but there is 
danger that the legacy will be depleted as a wasting asset. 


Alan T. Leonhard * The teleological 
aovproach to treaty interpretation 


The function of treaty interpretation assumes extraordinary importance 
when a treaty creating an international organization, such as the Charter 
of the United Nations, is the subject of examination. Article 96 of the 
Charter states that the General Assembly, the Security Council, and other 
agencies of the United Nations may call upon the International Court of 
Justice “to give an advisory opinion on any legal question” including 
“questions arising within the scope of their activities.” This provision has in 
effect assigned the International Court of Justice the responsibility of 
sharing in the determination of the evolution of the organs of the United 
Nations. The Court has answered requests for interpretations of legal 
issues, such as the admission of new members to the United Nations, 
the inclusion of the cost of peace-keeping operations of the organization 
in the ordinary expenses defined by the Charter, and the validity of a 
judgment of the Administrative Tribunal of the General Assembly. These 
requests for interpretation of the Charter also provided the occasion for 
clear enunciation of the teleological approach to treaty construction. 


1. The teleological character of the Charter 


The mutability of the Charter accompanied by its exposure to the 
turmoil of international politics sets it apart from other treaties. Another 
singular characteristic of the Charter is its transcendence over customary 
rules based upon reciprocity. Member states of the United Nations find 
it difficult to accommodate to these characteristics of the Charter, a situa- 
tion explained by Charles de Visscher in the following terms: 


A treaty of international organization like the Charter of The 
United Nations always produces some tension between the ends of 
the institution and the rights reserved to the States members. 
The tension accounts for most of the difficulties encountered in the 
interpretation of the treaty. Extensive interpretation relies on 
the spirit of the treaty and the higher demands of the organization.’ 


* Department of Government, Louisiana State University in New Orleans 
1. Theory and Reality in Public International Law (Corbett trans., 1957), 253. 
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In view of the primacy of the ends of the organization over the exchange 
of advantages among individual states, it is only logical that these goals 
of the United Nations should be defined in broad terms. The higher 
values of the maintenance of peace, human rights, and equality of states 
leave no place, again in the words of de Visscher, for “rules applied in 
the case of bargaining treaties.” ? 

In a number of separate and dissenting opinions, Judges Philadelpho 
Azevedo and Alejandro Alvarez have given priority to the long-range ob- 
jectives of the Charter and of other treaties. When Judge Azevedo became 
concerned with the lack of foresight exhibited by the Security Council 
in the political squabble over the admission of new members to the organi- 
zation, he adopted the word “teleological” to describe the nature of the 
Charter. Speaking of the emphasis placed by the Charter on the goals 
of the United Nations, he declared: “That is why the interpretation of the 
San Francisco instruments will always have to present a teleological char- 
acter if they are to meet the requirements of world peace, cooperation 
between men, individual freedom and social progress.” ° 

In the Admissions case, the International Court was asked for an ad- 
visory opinion concerning the situation in which members of the Security 
Council blocked the admission of new members of the United Nations. 
The particular question was whether the negative vote of one of the 
permanent members would rule out a recommendation for membership. 
In this context, Judge Azevedo stressed the teleological concept of the 
United Nations Charter in assigning a meaning to “recommendation.” As 
he saw it, the basic questions were What are the purposes of the United 
Nations? and Has the organization developed or is it to develop to fulfill its 
goals? This way of approaching the matter suggested the propriety of 
teleological interpretation, since teleological has the meaning of moving 
toward certain ends or of a continuous process of becoming.‘ As to the 
particular question before the Court, a veto of a recommendation for 
membership could be construed as an action inconsistent with the obliga- 
tions of the Charter since it violated the principle of universal membership 
which is the aim of the United Nations. “The Charter is a means and 
not an end,” Judge Azevedo emphasized. “To comply with its aims one 
must seek the methods of interpretation most likely to serve the natural 
evolution of the needs of mankind.” > 

2. Ibid. 

3. Competence of Assembly regarding Admission to the United Nations, Advisory 
Opinion; 1950 1.C.J. Repts. 23, other Latin American judges writing opinions on 
treaty interpretation are Alejandro Alvarez (Chile), Levi Fernandes Carneiro (Brazil), 


Lucio Moreno Quintana (Argentina), and Roberto Cordova (Mexico). 
4. Ibid. 16. 5. Ibid. 23 
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Judge Azevedo clearly placed the teleological principle above the tra- 
ditional rules, methods, and guidelines of treaty interpretation. The effects 
of giving primacy to the teleological approach over traditional interpreta- 
tive methods and devices such as the travaux préparatoires, the principle 
of effectiveness, and the use of logic are, of course, of importance. Some 
of these effects were also discussed by both Judges Azevedo and Alvarez 
in various of their opinions. 


2. Travaux préparatoires 


It is clear that the teleological approach to treaty interpretation would 
limit the examination of the preparatory work to finding insight into the 
nature of the fundamental purposes of the treaty. Some judges do not 
regard the preparatory work as rigid guidelines for interpretation. In a 
statement in the Anglo-Iranian Oil Company case, Judge Alvarez said 
that “recourse should only be made to travaux préparatoires when it is 
necessary to discover the will of the parties with regard to matters which 
affect their interests alone.” ° According to Alvarez, institutions and con- 
ventions must change along with the fluctuations of international society. 
When a convention is ratified or an organization is set up by a treaty, it 
“acquires a life of its own and evolves not in accordance with the ideas 
or the will of those who drafted its provisions but in accordance with the 
changing conditions of the life of peoples.” * The point made by Judge 
Alvarez is underscored if one considers the possibility of any of the 
delegates at San Francisco foreseeing the innovations of the United Nations 
Emergency Force or the United Nations operations in the Congo. 

Advocates of the teleological approach replaced the traditional me- 
chanics of treaty interpretation, including travaux préparatoires, with the 
idea of judicial discretion in treaty interpretation. In the Anglo-Iranian Oil 
Company case, Judge Levi Fernandes Carneiro of Brazil pointed out that 
the juridical character of interpretation of treaties had been reaffirmed by 
the Second Hague Conference in 1907, by Article 13 of the Covenant of 
the League of Nations, and by Article 30 of the Statute of the Inter- 
national Court of Justice.* Article 30 of the Statute of the Court states: 
“The Court shall frame rules for carrying out its functions. In particular, 
it shall lay down rules of procedure.” This provision in effect requires the 
Court to consider its role in treaty interpretation. 

6. Anglo-Iranian Oil Company Case (Jurisdiction), Judgment of July 22, 1952; 
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In the Second Membership case, Alvarez drew a distinction between 
treaty interpretation today and treaty interpretation in the past. He argued 
that the old method of interpretation included the following: the same rules 
of interpretation were applied to all treaties; the interpreters of the treaties 
had to adhere slavishly to the literal meaning of the treaty; the interpreters 
when encountering an unclear section of the text had to resort to a careful 
examination of the travaux préparatoires; and no change could be in- 
troduced—the interpreter had to assume that the treaty was immutable al- 
though matter covered by the treaty might have changed substantially.° To 
Alvarez, however, it was only logical that under the new conditions of 
international society it was no longer possible to apply these criteria. He 
repeated his view that once an institution has been established by a treaty 
it possesses a “life of its own.” In order to have an institution or convention 
evolve, it is necessary for the judiciary to render interpretations which will 
not be restrictive to the point of depriving them of effectiveness. 

The technical element found in the phraseology in treaties of Anglo- 
American origin would generally not be appreciated by Latin jurists. J. L. 
Brierly explains that “lawyers who are trained in the methods of interpreta- 
tion applied by an English court should bear in mind that English drafts- 
manship tends to be more detailed than Continental, and it receives, and 
perhaps demands, a more literal interpretation.” '° Differences in attitudes 
toward treaty construction lead to discord between Anglo-American and 
Latin jurists as to how and when to turn to travaux préparatoires. The 
Latin American members of the Court become impatient with excessive 
precision in interpretation, and in following this predilection the Latin 
American judges have consistently given precedence to the higher aims of 
the Charter. 


3. Interpretation of multilateral treaties 


In his dissenting opinion in the Reservations to the Genocide Con- 
vention case, Judge Alvarez commented upon the changing nature of 
multilateral treaties and distinguished some new forms of multilateral in- 
struments. Among these were: (1) “those which seek to develop world 
international organization or to establish regional organizations,” and (2) 
“conventions seeking to regulate matters of a social or humanitarian in- 


9. 1950 1.C.J. Repts. 16. 
10. The Law of Nations: An Introduction to the International Law of Peace 
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terest with a view to improving the position of individuals.” 1 The Charte: 
of the United Nations and the Genocide Convention were held by Alvarez 
to be sui generis in the sense that the future of these documents has nc 
room for reservations proposed by individual states, nor do they have 
any prolonged attachment to their preparatory work. “These convention: 
must be interpreted without regard to the past, and only with regard to the 
future.” ’? In this light judicial interpretation of such conventions record: 
their attained meaning at any given time. 

A further development with respect to interpretation of multilateral 
treaties is the diminishing importance placed on the contract inference: 
of such instruments. For example, the importance of reciprocity and ac- 
commodation of the demands of states parties to a treaty must recede 
before the self-perpetuating structure of the United Nations, or, as Judge 
Alvarez insisted in his dissent in Reservations to the Genocide Convention 
case, conventions like the Charter must not “be interpreted in the light of 
arguments drawn from domestic contract law, as their nature is entirely 
different.” 1° Indeed, Alvarez refused to concede much to the sovereign 
position of states in relationship to the Charter and to multilateral con- 
ventions, or even to resolutions passed by the General Assembly. He also 
took note of the power of world public opinion: “A psychological factor, 
in fact, comes into consideration in regard to these instruments: States are 
unwilling to remain aloof from these conventions, for, if they did so, they 
would find themselves in an awkward position in international society.” ™ 
By being put in the situation of having to sign the conventions, states have 
resorted to the device of a reservation which dilutes their commitments to 
the conventions, yet does not place them in as bad a light as if they re- 
fused to sign the documents at all. 

De-emphasis of the contract nature of multilateral treaties proposes 
a freedom of judgment for the International Court of Justice when it 
examines the stipulations of international conventions, for if anything is 
to be taken into consideration it would be the course of development of the 
treaty. Many jurists have come to the conclusion that the validity of the 
Charter as a treaty is not affected by the extra-legal measures taken in time 
of crisis. The Uniting for Peace resolution brought about a major change 
in the United Nations by shifting the responsibility of collective measures 
from the Security Council to the General Assembly.** The legal effects of 


11. Reservations to the Convention on Genocide, Advisory Opinion; 1951 J.C.J. 
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the resolution were accepted and approved by the International Court in 
its advisory opinion in the Assessment case by the ruling that the cost of 
the peace-keeping operations in the Suez and Congo crises were expenses 
of the organization under Article 17 of the Charter.*® 

The status of the United Nations Charter in relation to other inter- 
national treaties may also affect the task of interpretation. Article 103 of 
that document stipulates: “In the event of a conflict between the obligations 
of the Members of the United Nations under the present Charter and their 
obligations under any other international agreement, their obligations 
under the present Charter shall prevail.” The Charter is given priority over 
other treaties inasmuch as its authors intended that it serve as a guide to 
general principles of international law. Judge Azevedo in his advocacy of 
the teleological approach in interpretation of the Charter argued for the 
development of an international organization founded upon the overriding 
goals of the United Nations. These natural law principles of the Charter 
(as for example, human rights, peaceful settlement of disputes, and self- 
determination of peoples) represent among members a pledge to act in a 
manner consistent with such principles. It follows, according to the 
teleological approach, that the contractual activities of member-states must 
reflect the higher law of the Charter. 

Advocates of the teleological approach are not alone in according 
the United Nations Charter fundamental status in the hierarchy of inter- 
national law rules. For example, Lauterpacht placed the Charter in the 
position of being the basic document of the body of international law. 
“Tt may be said that, to the extent of their inconsistency with the Charter, 
all such agreements are, for all practical purposes, void and unenforce- 
able,” he wrote. “The Charter thus establishes a significant hierarchy in 
the system of conventional rules of International Law. It constitutes a 
‘higher law,’ with a resulting limitation of the contractual capacity of the 
Members of the United Nations.” !7 Lauterpacht also felt that the Inter- 
national Court of Justice in interpreting treaties governing international 
organizations, such as the United Nations and its subsidiaries, has followed 
a practice of giving a liberal interpretation rather than a restrictive inter- 
pretation. Lauterpacht’s views are not shared by all. Thus, Quincy Wright 
has declared: “Judicial interpretation, because of its authority, its pre- 
cision, and the rationalization inherent in the judicial process, closes the 
door to future development more than does political interpretation. The 

16. Certain Expenses of the United Nations, 1962 1.C.J. Repts. 151. 


17. Oppenheim, International Law: A Treatise (Lauterpacht ed., 8th ed., 1955), 
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hesitancy of the political organs of the United Nations in asking opinions 
of the Court may, therefore, have merit.” *® 

It is certainly true that the judicial interpretation of treaties ought to 
proceed with appropriate caution because of the finality of a decision. 
Judge Alvarez would like to dispel any fear that the evolution of the United 
Nations will be restricted by frequent interpretations of the Charter by the 
International Court. In a sense, teleological interpretation of the Charter 
is conceived as a substitute for legislative amendment of the basic document 
of the organization. The advocates of the teleological approach see part of 
the function of the Court in its opinions as planning for the future growth 
of the United Nations toward the fulfillment of the higher aims of the 
Charter. 


4. The principle of effectiveness 


The adaptation of the specific rules of the Charter to the goals of the 
same document by judicial interpreters has been attacked in some quarters 
as illegal. For example, the International Court ruled in favor of the legality 
of the international police forces in the Suez and in the Congo by stating 
that the cost of these operations fell under the proper expenses of the 
United Nations.’® In this case, the goal of collective security was placed 
above the specific power of the Security Council to decide upon the nature 
of collective measures. Certainly the Soviet bloc nations did not lack legal 
grounds for maintaining that the Security Council and not the General 
Assembly was given the authority with respect to collective security 
measures. However, legality would not call for the sacrifice of the goal of 
collective security if the principle of effectiveness rather than a restrictive 
interpretation were applied to the Charter. 

The principle of effectiveness may be compared with Judge Azevedo’s 
concept of the teleological interpretation of treaties. In examining the maxim 
ut res magis valeat quam pereat, that the treaty may have effect rather 
than be of no avail, Lauterpacht has stated that there is in most cases “no 
question of choosing between valeat and pereat—the question is one of 
less or more valeat.” ?° The teleological approach to treaty interpretation 
seems to go further in that it assumes that a high degree of effect be given 
to a treaty by judicial tribunals even where such effect was not at all 
envisaged by the authors of the treaty. 


18. International Law and the United Nations (1960), 37. 
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For example, in the Peace Treaties case, Judge Azevedo in his dis- 
senting opinion addressed himself to the increasing power of the Secre- 
tary General. In doing so he implied that the intention of the writers of the 
Charter is not as important as avoiding the “complete breakdown of the 
whole machinery for solving disputes” by relying upon the office of Sec- 
retary General.” On the other hand, dependence on the “partial intention 
of the parties to a treaty,” according to Azevedo, could in many situations 
only lead to the defeat of the purposes of the treaty.*? Lauterpacht, how- 
ever, has warned against the judiciary’s usurpation of legislative duties 
when a court goes too far in trying to give effect to a treaty: “In particular, 
no principle of effectiveness can properly endeavour to give legal efficacy 
to clauses of instruments which were not intended to produce such re- 
sults.” * Azevedo professes an overwhelming intolerance for restrictive in- 
terpretation, especially with respect to interpretations of treaties which are 
the legal bases for international organizations. 

What are the limits of judicial discretion in determining the course 
of an international organization through interpretation of treaties establish- 
ing these institutions? Lauterpacht contends that the failure of the function- 
ing of some provisions of the Charter is not reason enough for the Court 
to validate alternatives which are in violation of the Charter as a treaty. 
“Thus, for instance, no international tribunal could properly attempt the 
task of amending the Charter of the United Nations—for the reason that, 
as framed by its authors, some of its provisions are unworkable, or are 
liable to be abused, or are in fact abused.” ** This may be contrasted with 
attitudes found in the following passages taken from the dissenting opinions 
of Judges Azevedo and Alvarez in cases of treaty interpretation: 


The Charter is a means and not an end. To comply with its 
aims one must seek the methods of interpretation most likely to 
serve the natural evolution of the needs of mankind.”?° [Azevedo] 


In order to do this, it is necessary to have recourse to the 
spirit of the Charter of the United Nations, of which the Statute 
of the Court forms an integral part (Article 92 of the Charter), 
and to the general principles of the law of nations. It is moreover 
necessary to have regard to the international consequences which 
might result from a restrictive interpretation of Article 36.*° 


21. Interpretation of Peace Treaties (Second Phase), Advisory Opinion; 1950 
1.C.J. Repts. 250. 
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[Alvarez] 


On the contrary, I believe that the treaties should be interpreted 
as a whole, having regard to the purposes embodied therein. No 
effort must be spared to ensure the most perfect execution of ob- 
ligations, in spite of imperfections and disadvantages exclusively 
due to the obstruction of the party which was under the obligation 
to carry out the undertaking.*’ [Azevedo] 


The scope of judicial discretion advocated by these representative 
Latin American jurists goes beyond the bounds generally observed by 
Anglo-American writers. In almost every case involving treaty interpreta: 
tion, one or more of the Latin American judges wrote dissenting opinions 
From the dissenting statements by Judges Azevedo and Alvarez, th 
standards for treaty interpretation employed in the teleological approact 
appear completely subjective with a bias for effectiveness of the treaty 
To some observers, the judges fall short of giving reasonable explanation: 
for the application of highly progressive interpretations of treaties. It i: 
not surprising, then, that one frequent explanation for their rejection ot 
restrictive interpretations is framed in terms of an attack against “classical 
international law” and even against the use of logic in interpretation.”* 


4. The place of logic in treaty interpretation 


There is little question but that the Latin American judges have often. 
times equated the use of logic with restrictive interpretation of treaties 
Judge Alvarez submits the proposition that “out-and-out reliance upon the 
tules of logic is not the best method of interpretation of legal or con. 
ventional texts, for international life is not based on logic; States follow. 
above all, their own interests and feelings in their relations with one an. 
other.” * In addition Alarez claims: “Reason, pushed to extremes, may 
easily result in absurdity,” *” and objects to the “use, in reasoning, of out- 
and-out logic, almost as in the case of problems of mathematics or phi- 
losophy.” ** 

There are those, however, who feel that logic has a proper place ir 
legal interpretation. Directing his criticism at the specific problem of 
misuse of logic by judges, Morris R. Cohen complains: 
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To urge that judges, for instance, should rely on their experience 
or intuition in disregard of logically formulated principles is to 
urge sentimental anarchy. Men will generalize in spite of them- 
selves. If they do it consciously in accordance with logical prin- 
ciples, they will do it carefully and will be liberally tolerant to other 
possible generalizations. But those who distrust all logic think that 
they deal with facts when they are occupied with the product of 
their own grotesque theories.** 


This observation by Cohen suggests that much of the judicial digression 
which may be found in separate dissenting opinions is due to a misunder- 
standing of the meaning of logic. Do some of the judges evade the issues 
presented to them through lengthy discussions of their legal thought? This 
may be the case when jurists repudiate logic as an unreliable source of 
treaty interpretation, especially when logic is equated with the restrictive 
meaning of a treaty, and more specifically, with precision and legal tech- 
nicality. Indeed, one may ask whether judges in abandoning what Alvarez 
calls “the traditional methods of interpretation” do not lean toward com- 
plete disorder,** and whether, so far as treaty interpretation is concerned, 
casting doubt upon logic does not approach judicial nihilism. In any event, 
repudiation of a framework of logic in interpretation calls for some kind 
of alternative pattern to be followed by the members of the Court. Have 
the advocates of the teleological approach provided such an alternative 
pattern? 

The teleological approach emphasizes the intuitiveness of individual 
judges. Judge Azevedo describes the teleological method as follows: 


Confronted with the fact that it is almost impossible to provide 
adequate rules covering an almost infinite number of concrete 
cases, it is sufficient that the author of a law or treaty should set 
up machinery which can function normally, and the juridical system 
will provide for the adaptation required in each case, without re- 
quiring a revision of the acts.** 


With this emphasis upon intuition in the teleological approach may be 
contrasted the criteria applied by the Permanent Court of International 
Justice for interpretation of treaties oriented toward fulfilling the general 
purposes and functions of treaties. In examining a provision for arbitration 


32. Cohen and Cohen (eds.), Readings in Jurisprudence and Legal Philosophy 


(1951), 565. 
33. Dissenting opinion, Anglo-Iranian Oil Co. Case, 1952 1.C.J. Repts. 125. 
34. Dissenting opinion, Peace Treaties Case, 1950 ibid. 248. 
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in the Chorzow Factory case, the tribunal stated that “account must be 
taken not only of the historical development of arbitration treaties, as well 
as of the terminology of such treaties, and of the grammatical and logical 
meaning of the words used, but also and more especially of the function 
which, in the intention of the contracting powers, is to be attributed to this 
provision.” °° 

In the Chorzow Factory case, the Permanent Court did not neglect 
the importance of the ends to be served by a treaty as a factor in inter- 
pretation. But neither did the Permanent Court discard logic and other 
traditional guides for interpretation. Thus far, the majority of judges on the 
International Court have exhibited judicial caution in utilizing the tel- 
eological approach. Intuition and preoccupation with the future success of 
international institutions have not found acceptance as alternatives to the 
established guidelines for treaty interpretation. To revise rather than to 
interpret has not been adopted as the function of the Court.**® Thus, the 
teleological approach finds support principally in dissenting opinion. But, 
as the history of the U.S. Supreme Court illustrates, dissent of one era may 
become the majority opinion of another. 


35. Chorzow Factory Case, P.C.1.J., Ser. A, No. 9, 24; see also German Interests 
in Polish Upper Silesia, P.C.1.J., Ser. A, No. 7. Hersch Lauterpacht maintains that in 
cases involving treaties governing international organizations the Permanent Court of 
International Justice and the International Court of Justice have ruled consistently 
in favor of extending the competence of the organizations. Op. cit., n. 20 supra, 68. 

36. As Leo Gross has observed: “An instructive illustration of the Court’s con- 
ception of its own function is afforded by the advisory opinion of June 27, 1950, in 
the case of the Interpretation of Peace Treaties with Bulgaria, Hungary and Romania 
(Second Phase). Referring to the principle of effectiveness or the maxim ut res magis 
valeat quam pereat, the Court said: ‘It is the duty of the Court to interpret the 
Treaties, not to revise them.’” “Some Observations on the International Court of 
Justice,” 56 Am. Jour. Int. Law 51-52 (1962). 


Gary L. Maris* International leasehold 
arrangements 


The acquisition of control over a portion of one country’s territory by 
another country has long been a sensitive problem in international law and 
political diplomacy. The United States has frequently used the method 
of the leasehold agreement to establish its rights and jurisdiction with re- 
gard to an area of land belonging to another nation. The Guantanamo 
leasehold provides an instructive example of United States practice in this 
area. It not only illustrates problems and questions found in this realm of 
law, but the Guantanamo arrangements and others call for a re-evaluation 
of U.S. policy toward pieces of territory held by smaller nations which 
may be of strategic value to the United States.1 


1. The leasehold agreements 


The motivation behind the Guantanamo leases? was naval strategic 
advantage in the defense of the United States and Cuba. However, the 
negotiations on the leases have always been cast against a background 
of U.S. military might. After the Spanish-American War, the United 
States insisted that the new Cuban state include in its constitution pro- 
visions establishing the United States—Cuban relationship as indicated in 
the Platt Amendment. Article VII of this amendment states, 


To enable the United States to maintain the independence of 
Cuba, and to protect the people thereof, as well as for its own 
defense, the Cuban Government will sell or lease to the United 
States the lands necessary for coaling or naval stations, at certain 
specified points, to be agreed upon with the President of the United 
States.® 


In accordance with the last provision of the amendment these ideas were 
also incorporated in the Treaty of Relations of May 22, 1903.4 


* Department of Political Science, Stetson University 
1. This study draws heavily on the author’s “International Law and Guantanamo,” 
29 Jour. Pol. 261 (1967). 
2. There is a lease agreement for Guantanamo signed on February 23, 1903, 
TS 418, and a supplementary lease of October 6, 1903, TS 426. Both are referred to 
in the term “Guantanamo lease.” 
3.31 Stat. 897. 4. 33 Stat. 2248. 
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The U.S. government has maintained that it “never ‘took upon itsel 
or ‘imposed by force’ any right respecting Guantanamo.” © This is some 
what at variance with the Senate report which upheld the “pressure t 
induce the incorporation of the Platt Amendment in the Cuban Constitt 
tion, thus to insure the tranquility and prosperity of Cuba.” ® That th 
United States utilized a great deal of diplomatic pressure by threatening t 
leave troops in Cuba has been well documented.” However, Cuban oj 
position did limit the leased area to Guantanamo and Bahia Honda, i1 
ducing the United States to drop its original requests for Cienfuegos an 
Nipe Bay also.* By 1934 Bahia Honda was also excluded from the leas 
hold.° 

Sandwiched in between the original pressure exerted by the Unite 
States and recent retention of the area despite vigorous Cuban demanc 
for abdication is the co-operative atmosphere of 1934. The treaty of 193 
retained the provisions of the 1903 leases “by virtue of the free and so’ 
ereign will of the people of Cuba.” 1° There are no other records ¢ 
negotiation indicating the contrary. A nominal annual rent of $3,386.2 
was paid until 1960 when Fidel Castro refused to accept payment on th 
grounds that the United States should not retain possession of Guat 
tanamo.** 


2. The question of sovereignty 


The establishment of any international leasehold raises the questio 
as to the nature of the sovereignty left to the host state and the delineatia 
of the jurisdiction lines. It is frequently assumed that it is simply of a 
academic nature to discuss Cuban sovereignty over Guantanamo. To tk 
contrary, the sovereignty left to Cuba in the 1903 and 1934 treaties — 
real and basic to jurisdictional questions and Cuban requests for retur 
of the area.’” 


5.U.S. document submitted to the United Nations, dated Oct. 31, 1960; 4 
Dept. State Bull. 692 (1960). 

6. Sen. Rept. 794, 67th Cong., 2d Sess. (1922), 

7. See Healy, The United States in Cuba: 1898-1902 ae 150-178, and Fit 
gibbon, Cuba and the United States: 1900-1935 (1935), 72-93 

8. Memorandum from the Office of the Solicitor, Department of State, May 
1912, State Department National Archives (hereinafter cited as SDNA), 811.34537 


95. 

9. See the 1934 Treaty of Reciprocal Relations us Stat. 682), and the stateme! 
by Mr. Dougah of the Department of State on Aug. 12, 1936, SDNA, 811.34537/22 

10. Cuban Secretary of State to the American rete ti July 23, 1939, Fo 
Rel., 1939, V, 535. 

ie New York Times, Feb. 7, 1964, 14. 

12. See the discussion of the sovereignty left to Cuba by the Cuban Diplomat 
Office of Consultation which was authorized for publication by the Secretary of Sta’ 
in “La condicién juridica de la estacidn naval de Guantanamo,” 31 Revista a 
derecho internacional 116 (1937). 
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The clause granting the United States complete jurisdiction retains 
“ultimate sovereignty” in the hands of Cuba. Article VI of the lease rec- 
ognizes Cuban sovereignty over the territory in providing for the jurisdic- 
tion of Cuban laws over vessels entering or departing from the Bays of 
Guantanamo and Bahia Honda.** The Secretary of the Navy has indicated 
the relevance of the factor of sovereignty in his reply to the request from 
the Cuban Secretary of State that the United States not exercise complete 
jurisdiction in Guantanamo Bay: 


It is believed that the fact that jurisdiction has been explicitly 
granted to the United States, but that the ultimate sovereignty of 
Cuba is acknowledged, makes the situation so clear that it will not 
be difficult to issue instructions to the commandant at Guantanamo 
that will effectively prevent all friction with the Cuban authorities 
and all causes of annoyance.* 


One treatise has held that political leases are sometimes “no more than a 
diplomatic device for rendering a permanent loss of territory more palatable 
to the disposed state by avoiding any mention of annexations and holding 
out the hope of eventual recovery.” 1° 

President Palma may well have been planning recovery of the 
Guantanamo area in urging the drawing up of a lease rather than a sale.'® 
It is submitted that the legal term “lease” was not a disguise for the actual 
cession of Guantanamo to the United States but a giving up of jurisdiction 
over the area with the legal possibility of eventual recovery if the parties 
so desired or if the conditions of the lease were not met. The statement by 
the Chinese delegation at the Washington conference concerning leaseholds 
in the Far East can be applied in this case: “The leases were all creatures 
of compact, different from cession in law and fact.” 7 


13. Reportedly on January 4, 1961, Admiral Arleigh Burke cabled a message to 
the Commandant of Guantanamo ordering scrupulous compliance with the treaty 
provisions, including the returning of fugitives from justice and free passage of Cuban 
vessels; New York Times, Jan. 5, 1961, 7. 

14. Secretary of Navy to U.S. Secretary of State, Dec. 28, 1911, For. Rel., 1911, 
119. 

15. Brierly, The Law of Nations (6th ed., 1963), 189. 

16. President Palma in a message of April 6, 1903, For. Rel., 1903, 365. 
17.Sen. Doc. 126, 67th Cong., 2d Sess. (1922), 539. Britain did hand over 
Wei-Hai-Wei because of the change of circumstances (ibid., 828); yet retained 
Kowloon for defense purposes (ibid., 542, 552). The Cuban government has used the 
example of China to point out that the Guantanamo lease is not a cession but a true 
Tease; see “La condicion juridica,” n. 12 supra, 118-120. See also Lauterpacht, Private 
Law Sources and Analogies of International Law (1927), 184 ff., where he demon- 
‘strated that the notion of disguised concessions was slowly being discarded in inter- 
National law. 
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That no cession was intended is implied by the attitude of the Unite 
States toward the status of the property acquired under the lease fror 
private owners in the area. In the agreement of February 23, 1903, th 
United States could have entered upon the leased areas immediately, ex 
ercising the right of eminent domain, but this course was not adoptec 
Instead, the United States obtained possession of the lands only afte 
title had been first secured by the Cuban government and the lands de 
livered to the United States. The supplementing lease of July 2, 190% 
formalized this policy and provided that the money given by the Unite 
States to aid in the acquisition of this property was only an advance pay 
ment of the rent. The official correspondence makes it clear that the lan 
purchased by Cuba for use by the United States on the base gives to th 
United States a leasehold on it, whereas Cuba holds private title for itself.’ 

Helen Dwight Reid has asserted that the United States holds such ; 
permanent right in Guantanamo as to constitute a servitude.'® Miss Rei 
bases her definition on the statement in Oppenheim’s treatise: “Stat 
servitudes are those exceptional and conventional restrictions on the ter 
ritorial supremacy of a state by which a part or the whole of its territor 
is in a limited manner made to perpetually serve a certain purpose o 
interest of another state.” °° She points out that this does not destro’ 
sovereignty but only limits the exercise of sovereign rights.” 

There is no clear body of opinion which recognizes the existence o 
such a thing as a servitude.” In any case, the classification is unwarranted 
A comparison of the Guantanamo lease with the Canal Zone treaty il 
lustrates this. The latter specifically provides that the rights acquired by th 
United States should continue even though the laws or government or tht 
sovereignty or independence of Panama should change.** Guantanamo, of 
the other hand, was not leased in perpetuity nor is there any provision fo: 
continuity of the rights even though the treaty was arranged in the sam¢ 
year the Canal Zone treaty was negotiated. 


18. Memorandum from Office of Solicitor, Department of State, SDNA 
811.34537/95, esp. 36-39. 

19. Reid, International Servitudes in Law and Practice (1932), 193. 

20. Ibid. 25; although an early edition of Oppenheim’s work is used, the sam«é 
definition is found in the eighth edition. 

21. Ibid., 31. Oppenheim referred to servitudes as giving the right to the state “tc 
keep troops in a certain fortress, to use a port or an island as a coaling station” 
Oppenheim, International Law (8th ed., 1955), I, 540. See also Vali, Servitudes oj 
International Law (2d ed., 1962), 392-393; and Whiteman, I Digest 1216. 

22. See Brierly, op. cit., n. 15 supra, 191; Lauterpacht, op. cit., n. 17 supra, 124 
McNair, The Law of Treaties (1961), 704 and the North Atlantic Fisheries Case a: 
reported in Scott, The Hague Courts Reports (1916), 160. 

23. Art. XIV, 33 Stat. 2234. 


International leasehold arrangements Bis 


There is also the element of mutual defensive needs underlying the 
raison d’étre of the leases. This implies that the retention of control over 
Guantanamo is not dependent solely on the will of the United States as 
would be the case if this were a servitude. 


3. Jurisdictional arrangements 


Sovereignty is retained by Cuba but jurisdiction over the area is basi- 
cally within the grasp of U.S. authorities. U.S. control over Guantanamo is 
stated in exclusive terms, although, as shall be indicated below, there are 
some significant limitations on US. activities. 


While on the one hand the United States recognizes the con- 
tinuance of the ultimate sovereignty of the Republic of Cuba over 
the above described areas of land and water, on the other hand the 
Republic of Cuba consents that during the term of the period of 
occupation by the United States of said areas under the terms of 
these agreements, the United States shall exercise complete juris- 
diction and control over and within said areas.** 


This jurisdiction extends to the “adjacent water,” which is interpreted to 
mean the water leading up to the harbor entrance and the water along 
the seacoast out to the three-mile limit.?° 

The Guantanamo lease, of indefinite duration, is quite similar to other 
leases obtained from Latin American countries at this time. The 1903 
treaty concerning the Panama Canal Zone grants the territory “in per- 
petuity” and established control in the hands of the United States as if the 
United States were sovereign in the territory. The ninety-nine-year lease 
obtained from Nicaragua in 1914 provided for the right to establish a 
naval base along the Gulf of Fonseca.?° Although not in perpetuity, this 
lease gave the United States option of renewal for ninety-nine more years. 
Again, U.S. control was complete.’ 

It is instructive to note that later base agreements are more restricted 
with regard to the degree of U.S. control and the duration of the lease.?* 


24, Art. III. 

25. Murphy, The History of Guantanamo Bay (2d ed., 1953), 2. Murphy wrote 
on the basis of his knowledge as one-time commander of the base. If Cuba succeeds 
in asserting a claim for the extension of its territorial water the question may arise 
whether the “adjacent water” phrase of the lease will include additional water. 

26. 39 Stat. 1661. 27. Art. II. 
| 28. See Philippine Treaty, TIAS 1775, Arts. Il and XXIX; United States—Great 
Britain Executive Agreement, March 27, 1941, EAS 234, Arts. I (1), XVII, and 
XVIII; and the ninety-nine-year lease terms with regard to British leases at 55 Stat. 
1574-1590. 
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Perhaps this change in the tenor of the leases can be explained within th 
context of Admiral Powers’ statement that “Guantanamo and the Cana 
Zone were leased at the turn of the century, at a time when conquest an 
colonialism were still recognized by the community of nations.” ”° 

The relevance of Cuban sovereignty over the Guantanamo territory i 
still in view daily in the form of obligations placed upon U.S. authorities i 
their administration of the base. Hence, although the United States ha 
extensive jurisdiction, this is not carte blanche. The general use of the base 
the types of commercial enterprises on the base, the return of fugitives fror 
Cuban justice, the imposition of Cuban port regulations on goods destine 
for the base, and the passage of vessels through Guantanamo Bay ar 
covered by specific lease provisions. 

Articles I and II of the February, 1903, lease specified that the are 
leased to the United States was for the purpose of coaling and navé 
stations. The United States has not deviated from the naval purposes fe 
which the base was erected.*® Notably, the U.S. Senate, with explicit refer 
ence to Article II, has made little effort to satisfy the demands of sever: 
senators that a Cuban government-in-exile be allowed on Guantanamo.** 

In commercial affairs the United States has given narrow interpretatio 
to the demand of Article III “that no person, partnership, or corporatio 
shall be permitted to establish or maintain a commercial, industrial or othe 
enterprise within said area.” Complaints by Cuban merchants in 1910 
unfair competition *? persuaded the U.S. Secretary of State to determin 
that the permit issued to E. P. Pawley and Co. to conduct a mercantil 
business within the limits of the Guantanamo reservation should be re 
voked.** The Solicitor of the Navy has contended that only the exercis 
of a non-profit organization was allowed under Article III. Article V als 
prohibits any profit-making organization, for the importation of material 
cannot be facilitated by a “commercial business.” *4 

In other instances the Department of the Navy has revoked the privileg 


29. See “Caribbean Leased Bases Jurisdiction,” 15 Judge Advocate General 16 
(1961). He modified this statement (at 166) by stating, “Colonialism results fro1 
conquest, not cession of rights for special purposes which constitute an advantag 
of the grantor as well as the grantee.” 

30. There have been claims by Cuba of violations, but they have not bee 
validated. 

31. See 109 Cong. Rec. 12001 ff., 12259 ff., and 20093. 

32. U.S. Ambassador to U.S. Secretary of State, June 10, 1910, Navy Departmer 
National Archives (hereinafter cited as NDNA), 11045—425. 

33. Acting Secretary of State to American Minister, Aug. 18, 1910, For. Rel 
1911, 113-114. For the opinion of the Acting Secretary of the Navy, see NDNA 
11045-425. 

34. Memorandum of the Solicitor’s Office, July 9, 1901, NDNA, 4631/18. 
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of using the grazing land on the base,*° allowed the act of fishing in waters 
of the bay and selling the fish in Cuban territory outside the base,*° given 
approval to the commandant of the base to license amateur radio stations 
as long as they related to military and defensive purposes,*” and prohibited 
the sale of insurance on the base because it was “neither necessary to the 
proper functioning of the base nor connected with the Navy in any man- 
ner.” °° In the large majority of instances, businesses objectionable to the 
Cuban government have been disallowed. Legitimate businesses have been 
defined as those conducted under the commandant’s supervision strictly 
for the health and comfort of the base personnel and excluding the profit 
motive.*® 

With regard to extradition, the United States in accordance with 
Article IV has been willing to comply with Cuban demands upon proper 
identification and the submission of evidence to establish a prima facie 
case of guilt.*° In fact, Cuban officials, with the expectation of extradition 
being granted, have frequently abstained from arresting military personnel, 
permitting them to return to the base instead.*' In addition, the phrase 
“amenable to Cuban Law,” indicating who may be extradited, has been 
interpreted by the Solicitor of the Navy Department to refer to Americans 
within Cuban jurisdiction.*? 

In a case involving a U.S. marine seeking refuge aboard his ship, one 
Navy commander complained of the municipal authorities’ practice of 
making no distinction between those servicemen stationed on the base and 
those in Navy vessels temporarily in the harbor.** The absence of a reply 
on this point and the order to return the marine suggest that both the State 
Department and the Navy Department were of the opinion that the “no 
distinction” view was valid. 

The phrasing of Article IV makes no provision for political criminals. 

35. Murphy, op. cit., n. 25 supra, 18-19. 

36. Acting Secretary of the Navy to U.S. Secretary of State, April 8, 1929, SDNA 


811.34537/174. No fishing establishment was allowed to establish itself on the base, 
however. 

37. Acting Secretary of State to Secretary of the Navy, March 28, 1939, SDNA, 
811.34537/241. Authorization by the Chief of Naval Operations, April 15, 1939, 
Naval file in Naval Law Library, OP-20-L/MQL over A2-14(1) QUr (381129). 

38.J.A.G. to Chief of Naval Personnel, July 8, 1957, Navy Law Library JAG: 
102:cmr, Ser. 105404. See also OP-214-as, Ser. 1062P21. 

39.See SDNA, 811.34537/169, where the Navy Department rejected, without 
an overruling by the Department of State, a plea from the Cuban Embassy to 
halt the operations of several businesses on the base. Upon investigation these 
were shown to be strictly ship’s services or post exchanges (Dec. 18, 1928). 

40. Hackworth, 5 Digest 22-23. 

41. Interpretation of Art. IV by the Acting Secretary of the Navy, May 12, 1911, 
SDNA, 211.37/1. 

42. Ibid. 43. Ibid. 
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In light of the fact that Cuba has never formally asked for the return o 
political criminals from Guantanamo, the specific provision in the Unite 
States—Cuban general extradition treaty ‘t and the practice of both na 
tions,*® it does not seem very likely that the United States would return ¢ 
Cuban citizen who was wanted for political reasons. However, it should be 
noted that the Cuban Secretary of State in 1935 emphasized the simpl 
arrangement for extradition and stated that this was explainable by the fac 
that the Guantanamo area was considered Cuban territory. Thus, by hi 
interpretation Article IV merely provided for a formal means for the returr 
of Cubans charged with crimes on Cuban soil who were seeking refuge o1 
Cuban soil.*° 

Reciprocally, Cuban authorities are to return Cuban nationals as wel 
as Americans charged with crimes or misdemeanors amenable to U.S. lav 
committed within the reservation.‘*7 To do this there must be presen 
jurisdiction in a district court to entertain a complaint subject to the ap 
prehension and presentation of the fugitives before the court.** Witl 
regard to political refugees seeking asylum on the base and in the Unitec 
States, Cuba under Castro has failed to file requests for extradition or t 
go directly to United States courts.*® 

Article V was invoked by a Cuban labor union when the United State: 
had used non-union personnel to unload ships bringing supplies for thé 
base. The U.S. position was that if Cuban law so provided, then uniot 
members would have to be used because Article V holds that material; 
imported through Cuban territory are subject to Cuban customs laws anc 
regulations.*° 

Finally, one should note the issues of civil and criminal jurisdiction 
The grant of complete jurisdiction to the United States allows the Unitec 
States to legislate and adjudicate with regard to both civil and crimina 
matters. However, this privilege is not always exercised. The Navy ha 
determined that Cuban fishing permits will be issued by naval authoritie: 
only to those so licensed by Cuban authorities.°' Cuban tort law is stil 


44. 33 Stat. 2265. 

45.In fact, Art. 31 of the Cuban Constitution of 1940 prohibits the return bi 
Cuba of political offenders and also asking for the extradition from foreign territor} 
of Cuban nationals accused of political offenses. 

46. “La condicién juridica,” n. 12 supra, 120. 

47. SDNA, 211.37/1. 48. Hackworth, 4 Digest 23. 

49. See the statements of July 18, 1960, by the U.S. Representative to the U.N. 
Henry Cabot Lodge, in the Security Council, 1960 American Foreign Policy Doc 
uments 214; and the U.S. document to the U.N., Oct. 31, 1960, 43 Dept. State Bull 
696 (1960). 

50. Navy Correspondence, 1939, NDNA, NS4/P8-5/390511. 

51. Acting Secretary of the Navy to U.S. Secretary of State, SDNA, 811.34537, 
174. 
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controlling with regard to action between individuals.** Until the recent 
severance of diplomatic relations between the United States and Cuba, 
marriages between service personnel and Cubans or citizens of countries 
other than Cuba had to be sanctioned by Cuban authorities. Since 1961 
couples have had to go to Puerto Rico or another country in order to 
obtain marriage licenses and to have the marriage ceremonies performed.** 

In fact, it is sometimes difficult to determine just which U.S. laws 
apply to Guantanamo. Justice Fuller in Downes v. Bidwell held that all 
that is needed for a territory to be incorporated within the “United States” 
is federal jurisdiction.*t The implications of this can be quite significant 
with regard to the application of treaties, such as extradition treaties, which 
are to apply to the “United States.” 

The U.S. Secretary of State in 1932 determined that that portion of the 
Fourteenth Amendment relating to the acquisition of American citizenship 
through birth in the United States does not apply to Guantanamo because 
“this locality has never been incorporated into or become part of the 
United States.” °° Cuban constitutional law excludes from its provision for 
the acquisition of citizenship through jus soli “children of foreigners in the 
service of their government.” °° Thus, children born solely of American 
parentage on Guantanamo acquire only U.S. citizenship and that through 
jus sanguinis. 

There is but one statute in which Guantanamo is mentioned as coming 
within the term “possession.” This is the Defense Bases Act which provides 
that the Longshoremen’s and Harbor Workers’ Compensation Act shall 
apply with respect to the injury or death of any employee.** There are 
several statutes which refer to the Canal Zone as a possession,°* and in the 
light of the similarity of the two leases Guantanamo may also be included 
in these statutes.°® Presently, U.S. labor laws generally applicable to federal 


52.J.A.G. (Navy) to Glenn McClanan, Sept. 1, 1964, and Oct. 14, 1964, Navy 
Law Library, JAG:102:nfa,5276 and 6075. The precedent case used for these 
opinions was Cuba Railroad Co. v. Crosby, 222 U.S. 473 (1912). 

53. M. P. Brall, Base Industrial Relations Officer to the author, Feb. 16, 1965, 
Navy File no. NS4:121:MPB:bamce. 

54. 182 U.S. 244 at 263 (1900). 

55. Hackworth, 3 Digest 9. In Whiteman, 2 Digest 1321, “possession” is defined 
“as a ‘general term used to group the non-administered territories’ under United 
States sovereignty, i.e. those which have no indigenous populations and conse- 
quently no established governments... .” 

56. Art. 12 of the 1940 Cuban Constitution. 

Sie4e U.S.C. 1651. 

58. For example, Federal Employers Liability Act, 45 U.S.C. 52; Nationality 
Act, 8 U.S.C. 1302; Re: general military law, 10 U.S.C. 101. 

59. This theory was proposed by Sedgewick Green in “Applicability of American 
et to 5. Overseas Areas Controlled by the United States,” 68 Harvard Law Rev. 

1 955)) 
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employees are applicable to U.S. citizen employees of the Navy in Guan: 
tanamo.®° With regard to Cuban employees, the regulations are basically 
similar to those applicable to U.S. citizen employees.® 

The failure of Congress to refer explicitly to leased areas such a 
Guantanamo will probably continue to result in a case-by-case approach 
by U.S. authorities when the questions arise as to which legislation is t 
apply to Guantanamo.” The guidelines seem to be either congressiona 
intent °° or simply what seems reasonable to the interpreting authority.° 

The applicability of criminal law is more definite. In an unpublishec 
opinion by the Judge Advocate General of the Navy, Guantanamo wa 
declared to be within the special maritime and territorial jurisdiction of th 
United States due to the complete jurisdiction grant; thus, slot machine 
were prohibited under the Anti-Slot Machine Act of 1951.°° The specia 
maritime and territorial jurisdiction of the United States with respect tc 
criminal law is defined as follows: 


The high seas, any other waters within the admiralty and mari- 
time jurisdiction of the United States and out of the jurisdiction of 
any particular State. 

Any lands reserved or acquired for the use of the United States, 
and under the exclusive or concurrent jurisdiction thereof... .* 


For crimes within this provision U.S. citizens not triable under thi 
Uniform Code of Military Justice ®’ are turned over to the nearest Federa 
District Court, or if the offenses are of a minor nature, jurisdiction may b 
asserted by administrative action under the rules and regulations for th 
administration of the base.** 

With regard to Cuban nationals the custom has been for the Unite 
States to recognize the jurisdiction of Cuban authorities over their nationals 
If Cuban nationals commit offenses on the base the practice has been t 


60. Brall to the author, letter cited, n. 53 supra. 

61. Ibid. 

62. See Vermilya-Brown v. Connell, 335 U.S. 377 (1948). 

63. See U.S. v. Spelar, 338 U.S. 219 (1949). 

64. The Guantanamo base has been held by U.S. attorneys general as not in 
cluded in the term “foreign port” for purposes of the tonnage tax, 25 Op. Atty. Gen 
157, 158 (1904), nor in the term “possession” with regard to the tariff act, 35 Op 
Atty. Gen. 540 (1929). The base has been held to be within the provisions of th 
opium legislation, 36 Op. Atty. Gen. 220 (1930), and 30 Op. Atty. Gen. 271, 27: 

1915). 
: e2 Powers, “Caribbean Leased Bases Jurisdiction,” op. cit., n. 29 supra, 165 

66. 18 U.S.C. 7(1) (3). f eo? bl a 

67. Military tribunals have been provided with jurisdiction over “persons withit 
an area leased or otherwise reserved or acquired for the use of the United State 
which is under the Secretary concerned and which is outside the United States... 
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turn them over to the Cuban authorities in routine fashion.*® It may be 
noted, in this connection, that the plan of allowing the local state to handle 
some crimes committed by its nationals on a leased base is frequently 
formalized in lease agreements today.”° 

With the location of armed forces on foreign soil there arises the 
question of jurisdiction over these forces on the base, off the base, on and 
off duty.*: The formal arrangements for jurisdictional questions are the 
“complete jurisdiction” and “return of fugitives” provisions in the 1903 
lease. The Supreme Court of Cuba has held that the territory of Guan- 
tanamo is for all legal effects to be regarded as foreign.” 

The United States has always claimed jurisdiction over crimes com- 
mitted on the base even if a Cuban national is involved. This is strongly 
attested by the legality ascribed by the Navy Judge Advocate General to the 
several proceedings against servicemen for the killing of Cubans.** 

Offenders of local laws who are members of U.S. forces are brought 
before local courts under Article IV of the 1903 lease which requires the 
return of all fugitives from justice.** However, frequently the Cuban gov- 
ernment has turned military personnel over to the United States for legal 
action.”® 

Article IV comports with modern international practice, particularly 
that of the United States, with regard to jurisdiction over crimes committed 
off the leased base. However, the complete jurisdiction which the United 
States exercises over crimes on the base either by civilians or service per- 
sonnel seems somewhat archaic in the light of recent international practice 
and especially the NATO Status of Forces Agreements.*® 

An additional jurisdictional problem is that concerning the water supply 
for the reservation. The use of the water was arranged under valid contract 
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recognized by the Cuban government when it originated,’ reasserted in 
1947,"° and personally supported by Fidel Castro in 1958.7° The United 
States has held that it has no jurisdiction with regard to disturbances at the 
water supply which is outside the reservation *° and reacted to the uni- 
lateral termination of the contract by using a desalinization plant. 


4. The case for revision 


The Castro government has presented the question as to the effect 
revolutions have on leaseholds originating under former governments. It 
has asserted that any treaty which “the revolution” did not sign was not 
binding on the present government.*! The vast majority of state actions and 
authoritative writings on international law ** as well as the initial declara- 
tion by the Castro regime that it would comply with all of its international 
obligations ** indicate that the lease is still binding on the present govern- 
ment of Cuba. Neither the severance of diplomatic relations ** nor the 
exclusion of the Cuban government from the Organization of American 
States has been deemed by the United States to be just cause for the 
abrogation of American rights on Guantanamo.*® 

Perhaps the greatest lesson that international lawyers and modern 
policy-makers can learn from the Guantanamo leasehold is the need for 
revision clauses. With such a clause there would be little need for debate 
over whether a revolutionary government was obligated to a leasehold 
indefinitely because of a commitment made by the former government. It 
would provide for periodic reviewing of the raison d’étre of treaties, thus 
allowing for changes of political feeling and foreign policy concepts to be 
reflected in international commitments. 
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The Cuban Constitution of 1940 and the Fundamental Law of 1959 
hold similarly as follows: “The Republic will neither agree to nor ratify 
pacts or treaties which restrict in any way or diminish national sovereignty 
or the integrity of the territory.” The leases were forged against a back- 
ground of American pressures and maintained for mutual defensive needs. 
According to President Palma the fulfillment of Articles 6 and 7 of the 
Platt Amendment clearly established the “political relations between Cuba 
and the United States.” *° 

The political views of the governments of the two countries and the 
numerous incidents such as the Cuban “quarantine” and the Bay of Pigs 
affair indicate that the fundamental circumstances of the leases have been 
drastically altered. However, the leases allow for no revision except when 
both nations are willing. Cuba would also find itself in a difficult position 
for the assertion of neutrality should a war between the major powers 
break out.*? 

Cuba has sought in vain to alter the status of the base. Cuban Am- 
bassador Ferrera in 1927 and President Machado in the same year sug- 
gested alteration of the status of Guantanamo, but the United States 
discouraged discussions along these lines.** Again, at the time of the 1934 
negotiations Cuba suggested that the lease be terminated.*® As early as 
1941 a US. official testified that the concept of complete control by the 
United States over a leased area in Cuba was a relic of the past: 


The principle of leased areas over which the United States 
forces exercise unquestioned jurisdiction could not be applied to 
other countries of the hemisphere, and, in fact, in Cuba, while in 
practice we might obtain greater jurisdictional powers than else- 
where, the constitution itself prohibits further alienation of juris- 
diction over Cuban territory.°° 


Revision clauses in treaties between the United States and Cuba as 
well as in other legal arrangements have been frequently utilized. In the 
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Extradition Treaty °' and Smuggling Convention * such clauses already 
exist. Admittedly, defensive and financial considerations may require a 
far more gradual termination procedure than is provided for in extradition 
and smuggling conventions. However, such termination would not be un- 
usual. At the conclusion of the Agreement of Military Cooperation es- 
tablished in 1942 between Cuba and the United States,°* bases erected by 
the United States at the cost of millions of dollars were turned over to Cuba 
in accordance with the terms of the treaty. 

International law must be firm but it should allow for change. Ney 
notions and concepts of law and alterations in political thinking need te 
find their way into all realms of the law. The United States has often notec 
the importance of grounding the law on the general consent of the peopl 
expressed through their representatives. The same emphasis ought to be 
placed on facets of international law. Revision clauses would allow the 
citizenry to have a significant effect on the laws binding their country ir 
international relations. 
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R. R. Oglesby * Succession to treaty 
responsibilities in civil wars 


The question to what extent, if any, insurgents are bound by treaties 
made by the parent government has received scant attention. McNair, in 
a brief analysis of the subject,” states that on principle, since treaties are 
made on behalf of the state and impliedly bind the state as a whole, all 
treaties already in existence when an insurrection begins are of necessity 
binding on the insurgents.® 

Such a sweeping assertion regarding succession by insurgents to treaty 
rights and obligations seems difficult to support either by logic or observed 
practice. In the contemporary international situation, pressures toward 
continuity of treaty relationships in the event of civil conflict are discern- 
ible, but so also are pressures working against succession. It would be 
rash to assert, then, that all treaties remain in force, just as it would be 
equally rash to assert the opposite—the “clean slate” doctrine.* 

Pressures toward treaty continuity arise because nations have become 
tightly woven together by webs of treaty relationships, both bilateral and 
multilateral. For an insurgent community to insist on a “clean slate” 
would amount practically to its severing itself from necessary international 
relations and would jeopardize the insurgent community’s survival by the 
loss of economic, diplomatic, and technical contacts in a competitive 
world. In the period following World War II, as in the past, continuity of 
treaty relations has tended to be a matter of selectivity, with successor 
communities observing some treaties and rejecting others.° 


1. Traditional practice and doctrine 


Traditional practice regarding treaty continuity distinguished between 
personal and dispositive treaties, the latter continuing and the former not. 
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Personal treaties did not devolve upon the insurgent community, since 
treaties of this nature are presumably intimately interwoven with the 
politics of nations as well as with ideological considerations. Insurgents are 
not in a position to honor such treaties during the course of the conflict 
and might find circumstances so changed following the turmoil that the 
new government would find it unpopular, or impractical, to fulfill such 
treaties. Third states which have extended special commercial and political 
favors by treaties of alliance, of guarantee, or of commerce may not wish 
to extend similar favors to the insurgent community, which by the logic 
of the situation often represents a political and social outlook antithetical 
to that of the parent government. On the other hand, the insurgent com- 
munity could hardly be expected to saddle itself with a contract whose 
fulfillment would contravene the very nature of the struggle which it is 
carrying on.® The performance, as between the contracting parties, of per- 
sonal treaties, depending as it does upon the matter of reciprocal rights and 
duties of governments in the exercise of their political discretion, carries a 
presumption of non-transmissibility. The controversy between Hamilton 
and Jefferson over the validity of the 1778 treaty between the United 
States and France is illustrative, the governments of both these states hav- 
ing originated in revolution. Hamilton questioned France’s right after her 
change in government to hold the United States to treaties made with a 
government of a totally different nature.” Jefferson countered with the 
proposition that the treaties between the United States and France were 
not treaties “between the United States and Louis Capet,” but between 
America and France. The nations remaining in existence, though both had 
changed their form of government, the treaties were not to be annulled by 
these changes.* Hamilton’s position would seem to apply to personal treaties 
(which happened to be the type of treaty under controversy) and Jeffer- 
son’s to the continuing obligation of dispositive treaties. 

The King’s Advocate of Great Britain, called upon in 1817 for advice, 
stated another rationale regarding the devolution of a personal treaty to an 
insurgent community. During the course of the Latin American Wars for 
Independence, Admiral Brion, commanding a squadron of ships bearing 
the flag of Venezuela, which was then in revolt from Granada (Colombia), 
a Spanish possession, wished to be admitted to British ports and to be 
entitled to the commercial intercourse allowed Spanish ships under the 
terms of a British-Spanish treaty of commerce and amity. Admiral Brion 
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pointed out the mutual advantage to such an arrangement. The King’s 
Advocate advised, however, that to “elevate the insurgent Provinces to the 
same conditions of Amity [as Spain], could not but effect [sic] the pre- 
tensions and the interests of Spain.” ° 

On the other hand, dispositive treaties entered into by the parent gov- 
ernment with third states prior to the outbreak of the insurrection were 
regarded as covenants running with the land. Treaties of this nature have 
as their subject matter the location of river and land boundaries, rights to 
territory through cession, or debt obligations identified with a particular 
geographical area, such as port dues or customs collections. These treaties 
were said to devolve as a continuing obligation upon the insurgent com- 
munity or, if the insurgents were successful, upon the new government 
created out of revolution.‘° The performance under dispositive treaties is 
considered territorial and not dependent upon the continued jurisdiction 
over the area by the contracting government. Treaty rights arising under 
dispositive treaties resemble servitudes on the territory, and Continental 
writers have been inclined to call them such.** 

In traditional practice, then, there was a class of transmissible treaties 
historically called dispositive, and insurgent communities were held re- 
sponsible by contracting states for their continued observance. For example, 
during the revolution in China in 1911, the British government required 
the Chinese insurgents to respect the conventions made with the Peking 
Imperial government which secured foreign indemnities on the customs 
revenues. The British ambassador to China advised the consul at the port 
town of Changsha that he should induce the rebels to allow the customs 
revenue to be held in trust by the consular body stationed there because 
the money “rightfully” belonged to foreign bondholders and “serious com- 
plications” with foreign powers might ensue in the event the rebel govern- 
ment did not honor the terms of the treaty. The rebel government had 
previously admitted its willingness to observe the treaty which had been 
entered into between foreign powers and the Imperial Chinese government 
by informing foreign consuls that “all treaties contracted by foreign Powers 
with the Imperial Government will continue to be observed.” It refused to 
concede like validity to any treaties subsequently entered into between 
foreign powers and Peking.*” 

The dichotomizing of treaties for continuity purposes into “personal” 
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and “dispositive” served a useful purpose in the nineteenth century when 
treaty relations were less sophisticated and less complicated than they are 
presently. It would appear that such a classification, although still having 
merit, is too antithetical and does not allow for the wide diversity of types 
of treaties presently in existence, nor for the composite and technical nature 
of contemporary treaties.’ 


2. The doctrines of success or failure 


During the nineteenth century the problem of treaty succession for 
revolutionary communities was tied to the “doctrine of success.” If a 
revolution was “successful” (that is, if it established itself to such an extent 
that it did in fact control the national domain without finding itself in 
conflict with a regular co-existing government, even though its existence 
might be temporary and transitory), a series of cases established the right 
of that government to represent the state in its international relations. 
Among the bundles of rights which devolved upon the successful insurgent 
community was that of concluding validly in the name of the state treaties 
that a restored “legitimate” government was obliged to respect.’* Politics 
like nature abhors a vacuum, it is said. For the orderly processes of 
international life there must be some government representative of the 
state even though the government’s existence is tentative and its authority 
constitutionally illegitimate. During the existence of such a government the 
interior affairs of the state do not rest in abeyance, nor its external affairs 
in limbo.*® 

The doctrine of success as a test of the validity of the acts both internal 
and external of an insurgent community was clearly stated in the case of 
Williams v. Bruffy: *° 


The validity of its acts [of a revolutionary government] both against 
the parent state and its citizens or subjects depends entirely upon 
its ultimate success....If it succeed and become recognized, its 
acts, from the commencement of its existence are upheld as those of 
an independent nation. 
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By the end of the nineteenth century the principle established in Williams v. 
Bruffy had been sustained in a series of arbitration decisions, and revolu- 
tionists who were successful in overturning prior governments and estab- 
lishing themselves in power, even though briefly, were generally held 
accountable as a successor government for appropriate treaties. The theory 
invoked was that the revolutionists, having succeeded, their acts from the 
beginning were to be considered as those of a titular government. When 
the revolutionists triumphed, their acts became retroactively legal.1” 

The general doctrine of a state’s accountability in cases of successful 
revolution covered responsibility for treaties made by the antecedent gov- 
ernment. In the Claim of William Fowks,** the arbitration commission held 
a successful revolutionary government bound from the beginning of the 
revolution to the treaty obligations of the predecessor government. Fowks 
was imprisoned without food for twenty hours by an insurgent commander 
until he had consented to give 400 soles to the insurgent cause. The United 
States pressed a claim on behalf of Fowks, securing 3,000 soles, charging 
that the insurgents had violated the Treaty of 1887 between the United 
States and the deposed Peruvian government. Article 15 of the treaty 
stipulated that citizens of one country in the other were not to be im- 
prisoned without formal commitment, when detained were to be treated 
with humanity, and were not to be called on for forced loans. 

Williams v. Bruffy also set forth the “doctrine of failure” as well as the 
“doctrine of success.” In fact, the decision in that case turned on “the 
doctrine of failure,” since the court asserted that “if it [a revolutionary 
community] fail to establish itself permanently all such acts perish with it.” 
It would appear that an unsuccessful rebellion established no succession 
rights, “for a chief of insurgents,” as Rivier said, “does not bind or repre- 
sent the state.” 1° If an insurrectionary government does not lead a real 
existence, not reaching such a status as to accord to its measures the value 
of acts of state, then the restored government is in a position to ignore 
them.2° Perhaps the positive acts of such a government, including the 
contracts which it entered with third states, might fall, but there was some 
conviction that the parent government could be held liable for treaty viola- 
tions of insurgents even when unsuccessful and when belligerent recogni- 
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tion had not been granted. For instance, Secretary of State McLane wrot 
to Ambassador Butler in 1834 that the “mere revolutionary status” of pat 
of Mexico cannot be accepted by the United States as a defense to a clain 
on Mexico for injuries inflicted on citizens of the United States in Mexic 
in violation of treaty obligations.*! Secretary Fish reaffirmed this principl 
in 1887 when he postulated that “an unsuccessful revolution does not re 
lieve the country revolutionized from liability on its prior engagements t 
foreign states.” *? 

Because of the development in traditional international law of stat 
responsibility for treaty obligations, there arose a tendency among polit 
ically unstable nations to engage in treaties which absolved them oc 
responsibility for insurgent acts. As a protest against this practice the In 
stitute of International Law in 1900 adopted a policy statement to the effec 
“that states will refrain from inserting in their treaties clauses of reciproca 
irresponsibility.” °° 


3. Effects of recognition of belligerency on treaty succession 


In Williams v. Bruffy limits were laid out as to the effectiveness of : 
grant of belligerent recognition. Such recognition conceded to the belliger 
ent the “full rights of war,” but beyond that the insurgent community wa 
entitled to no other rights and no other immunities. This view as to th 
effects of recognition leaves the status of treaty-based rights and respon 
sibilities somewhat unclear.2* As noted earlier, however, Lord McNai 
supports the idea that all treaties in existence when an insurrection begin 
pass to the insurgent community, but he qualifies the statement by addin; 
“at least when the other party to the treaty grants recognition of belligerenc 
to the insurgents.” ?° Such treaties are made before discord exists in th 
state and while the contracting government is in control of the entire 
national territory; hence such treaties bind a successor government de fact 
or de jure, provisional or permanent, as well as a belligerent community it 
temporary and precarious control of only a portion of the national domain 

To contrast the nature of treaty succession on a belligerent community 
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with one where no belligerency has been recognized, McNair relies upon 
two reports from the Law Officers of the Crown rendered during the 
American Civil War, and dealing with the transmissibility of a provision of 
the Webster-Ashburton Treaty of 1842. Article VIII of the 1842 treaty 
provided for co-operation between Britain and the United States in sup- 
pression of the slave trade and, more particularly, provided that patrol 
ships of one nation might seize vessels of the other engaged in the slave 
trade off the coast of Africa.*° 

The first report was rendered after some of the Southern states had 
seceded from the Union, but before Britain had recognized the belligerency 
of the Confederacy. The questions posed in the first report were (1) 
whether British cruisers were to treat vessels flying the flag of seceding 
states as vessels belonging to established governments with which Britain 
had no treaty for the suppression of the slave trade and therefore not 
subject to molestation; (2) whether the treaty made with the parent gov- 
ernment (the United States) was binding on the seceding states (and hence 
their vessels were subject to capture and confiscation according to the terms 
of the treaty). The Law Officers advised that if a ship bearing the “Pal- 
metto” flag and ship’s papers of one of the seceding states was found by a 
British cruiser to be engaged in the slave trade, it would be liable to 
capture and condemnation, since none of the seceding states had been 
recognized by Great Britain. But the Law Officers further suggested that 
once belligerent recognition was granted, Confederate vessels should then 
be classified as belonging to a nation with which Great Britain had no 
treaty, and that the 1842 treaty between the United States and Britain 
would not devolve on the Confederate government. Short of belligerent 
recognition, however, the treaty did devolve, and ships of the seceding 
Southern states were subject to its terms.*? 

In their second report, rendered after recognition of Confederate bel- 
ligerency, the Law Officers reaffirmed their opinion about application of 
the 1842 treaty once belligerency had been granted. To a second question 
posed as to whether Britain should continue to co-operate with the United 
States by reporting on slave trade activities of vessels of the Southern 
states, they advised that the continued observance of that portion of the 
treaty would constitute a violation of neutrality and that for the duration 
of the war this provision should be permitted to lapse. British cruisers 
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should desist from notifying cruisers of the United States of the presence 
of suspected Confederate vessels.?* 

The Law Officers endorsed the principle that treaties had derivative ap: 
plicability in insurgency situations short of belligerency, but none in the 
latter, since-under a situation of belligerency a community in rebellior 
approached the status of a sovereign and independent state capable o} 
making its own commitments in the international community. Authority 
cited by McNair in support of his statement that treaties devolve upon the 
insurgent community at least when they are granted belligerent recognitior 
is not borne out by the single instance which he cites. In fact, it woulc 
appear that the Law Officers interpreted the law to involve treaty applica 
bility only until and not after belligerency had been recognized. 

Indeed, nineteenth-century practice regarding succession by insurgen' 
communities to treaties, particularly to bilateral treaties, was skimpy anc 
often contradictory. Few systematic studies appeared for etching out the 
form of the law. The treaties which occupied statesmen and publicists o} 
the time were treaties of alliance, peace, and commerce, or dispositive 
treaties having to do with the transfer of territory from one imperia 
power to another, the fixing of boundaries, or federation. On the othe: 
hand, mid-twentieth-century treaties are highly technical in form and tenc 
to be multilateral rather than bilateral. The extensive use of the multilatera 
treaty in modern times was foreshadowed by important nineteenth-century 
law-making treaties, notably the Declaration of Paris in 1856, which grew 
out of the Conference of Paris at the close of the Crimean War. The 
Declaration liberalized the maritime rules governing neutral rights. Some 
questions concerning the application of the principles of the Declaration tc 
civil conflicts soon arose. 


4. Succession to multipartite treaties when belligerency has been recognized 


The application of the terms of the Declaration to insurgent communi- 
ties came up at the beginning of the American Civil War. Although the 
United States supported, in general, the principles contained in the Dec- 
laration of Paris (more specifically it approved the last three relating tc 
enemy goods, neutral goods, and blockades), it nonetheless declined te 
accept the Declaration. The objection of the United States was centered 
on the first provision that “privateering is, and remains, abolished.” The 
United States did not in 1856 possess a large navy and hence thought i 
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might need to augment its naval forces in time of war by use of privateers.*° 

Under the circumstances of the American Civil War, the United States 
found itself in a more favorable position with its naval vessels than was 
the Confederacy. Consequently, the attitude of the United States respecting 
Article 1 changed in view of the anticipated extensive use of privateers by 
the South. In April, 1861, Secretary of State Seward instructed the United 
States minister in London to renegotiate the matter of United States ad- 
herence to the Declaration. Similar instructions were sent to United States 
diplomats in the principal capitals. Observance of the Declaration was 
needed to implement President Lincoln’s blockade proclamation, which 
had declared that Confederate privateers would be treated as “pirates.” 
The North could have treated the Confederates as “pirates” without acced- 
ing to the Declaration, but it hoped that by acceding it would thereby 
create a derivative obligation on the part of the Confederacy. Also, the 
signatory powers would then be obliged to refuse to permit Confederate 
privateers to operate in their ports. Consequently, Article 1, to which the 
United States had originally demurred, now became a desideratum for 
Northern strategy. If the provisions of the Declaration could be construed 
to bind the English and French governments to pursue and punish Con- 
federate privateers, this would seriously hamper Confederate efforts to 
break the blockade. Seward had already concluded that a treaty with the 
parent government bound the insurgents when he wrote to the American 
minister in France in June, 1861: 


We hold all the citizens of the United States, loyal and disloyal, 
alike, included by the law of nations and treaties; and we hold 
ourselves, bound by the same obligations to see, so far as may be 
in our power, that all our citizens, whether maintaining this Gov- 
ernment or engaged in overthrowing it respect those rights [i.e., 
the provisions of the Declaration] in favor of France.*° 


Great Britain and France instructed their representatives in Washington 
to negotiate on the subject of United States adherence to the Declaration. 
But in their instructions they took a different view about the ability of 
the parent government to transmit its treaty obligations to the Con- 
federacy. Their representatives were advised that since the belligerency of 
the Confederacy had been recognized and it was not a party to the Con- 
vention, then the rules of the Declaration could not apply. Britain and 

29. The position of the United States on privateering was stated in President 


Pierce’s annual message of 1856; see Moore, 7 Digest 564-565. 
30. Ibid. 574. 


194 R. R. Oglesby 


France agreed on a text of a statement which was to accompany United 
States adherence and which declared that neither intended “to under- 
take, by the said convention, any engagement of a nature to implicate it, 
directly or indirectly, in the internal conflict now existing in the United 
States.” *! 

Seward’s disappointment was expressed in his reaction. If this construc- 
tion was put on the Declaration, then all internal wars would fail to benefit 
from this attempt to ameliorate the hardships of war: 


Most of the wars of modern times—perhaps of all times—have been 
insurrectionary wars, or “internal conflicts.” If the position now as- 
sumed by France should thus be taken by all the other parties to 
the Declaration, then it would follow that the first article of that 
instrument... would abrogate [privateering] only in wars between 
foreign nations while it would enjoy universal toleration in civil and 
social wars.°*? 


What Seward failed to observe was that Great Britain and France 
viewed the application of the Declaration as prospective only and that 
they did not intend to permit themselves to be drawn retrospectively into 
a situation which would result in their acting in an unneutral manner.** 
Once Seward saw that the British and French were adamant in their posi- 
tion, he lost interest in pushing for American adherence. Belgium and 
the Netherlands, on the other hand, in proclaiming their neutrality assumed 
that the Declaration was applicable to both belligerents and refused to 
admit privateers into their ports.** 

In 1864 an insurrection by Santo Domingans against the authority of 
Spain elicited an opinion from the British Law Officers that the insurgents 
were bound by the Declaration of Paris. 


We incline to the opinion that the insurgents, in this war with their 
own government, could exercise no belligerent rights against the 
neutral which their own Government had formally and by Treaty, 
or by solemn declaration, previous to breaking out of the civil war, 
renounced. Spain is one of those maritime powers which signed or 
acceded to the Declaration of Paris, and thereby solemnly obliged 
herself to abstain from the use of privateers in any future war. We 
think this obligation would be equally binding upon the insurgents, 


31. Ibid. 557. 32. Ibid. 578. 
33. Montague, Historical Account of the Neutrality of Great Britain (1870), 178. 
34. Ibid., 145-150. 
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at least during the present war, and that Her Majesty’s Government 
might properly intimate to them that the neutral State could not 
permit them to exercise against her that particular right, which their 
own government, before the breaking out of this war, had formally 
abandoned.** 


The Law Officers were factually incorrect in assuming that Spain was a 
signatory to the Declaration, since Spain did not accede until 1907, but 
more nearly correct in their statement of the law.** 

It would appear, then, that multilateral treaties obligating the parent 
government became an obligation of the community in revolt if there 
had been no recognition of belligerency. If belligerency was established, 
however, then the insurgent community was deemed to possess an inter- 
national personality of its own and not bound by a treaty which it did not 


sign. 


5. Succession to multipartite treaties—insurgency in the twentieth century 


Although both authority and practice are admittedly skimpy, nineteenth- 
century practice may be summarized as follows: insurgent communities 
were bound by (a) bilateral treaties of a dispositive nature and (b) 
multilateral treaties where no belligerency was recognized. The insurgent 
community was not bound by (a) bilateral treaties of a personal or po- 
litical nature or (b) multilateral treaties where belligerency was estab- 
lished. The above constitutes a summary of patterns of treaty devolution 
which developed for insurgent communities during the period when rec- 
ognition of belligerency constituted the normal manner for the conduct of 
international relations in periods of civil war. With the decline of the 
use of belligerent recognition since the close of the American Civil War 
and the substitution of the concept of insurgency, the patterns of treaty 
succession for insurgents became more imprecise. The situation prevailing 
in the Spanish Civil War beginning in 1936 is illustrative. 

When the conflict began, Spain was bound by the Geneva Convention 
(1929) on the treatment of prisoners of war.** Persons entitled to pro- 
tection under this convention included regular armed forces personnel, 
certain specified militia and volunteer corpsmen, and non-combatant per- 
sonnel attached to the armed forces. Prisoners were to be treated humanely 


35. McNair, International Law Opinions (1956), I, 141. 
36. Smith, Great Britain and the Law of Nations (1933), I, 317. 
37. LNTS No. 2734. 
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and without reprisals. In the language of the convention itself, “inhabit- 
ants and the belligerents remain under the rule of the principles of the law 
of nations, as they result from the usages established among civilized peo- 
ples, from the laws of humanity, and the dictates of the public conscience.” 

Unfortunately, neither the laws of civilized warfare nor the rules of 
humanity were observed in Spain to any noticeable extent. The Madrid 
government indicated at the beginning of the war that it would treat 
prisoners of war according to the military code and then failed to do so.** 
The Nationalist government declared that it respected and caused “to be 
respected, with the utmost scrupulousness, the laws and customs of war- 
fare.” °° Its ruthless conduct of hostilities belied its assurances. Terror and 
violence marked this whole tragic conflict, and prisoners of war of all 
categories were treated with savagery unparalleled in modern history. Never 
were the words reported by Tacitus of Vitellius, uttered on the battlefield of 
Bedriacum, more fully realized: “The body of a dead enemy is always good, 
but more so if it is that of a fellow countryman.” Executions and senseless 
slaughter marked that conflict from beginning to end.*® The usages of war 
accepted as international law and slowly codified into the body of treaties 
known as the Hague Conventions, if observed, would have assured civilized 
and humane treatment to several categories of persons, but unfortunately, 
there was belief that these treaties applied only to international wars. Since 
the conventions were applicable to wars of an international character only, 
the thousands of persons inhumanely treated during the Spanish Civil War 
were said not to be legally protected.** 

When the Diplomatic Conference met in Geneva in 1949 to revise the 
rules for ameliorating the condition of prisoners of war, noncombatant 
civilians, and the sick and wounded, an effort was made to prevent in the 
future the deplorable situation that had occurred in Spain. The four result- 
ing Geneva Conventions established as norms of international law certain 
minimum standards of conduct which were to be observed in cases of 
internal conflict. Article 3, common to all four treaties, set forth minimum 
standards to be applied regardless of the legal status of the revolution. The 
article provides that “in case of an armed conflict not of an international 
character” occurring in the territory of one of the contracting parties, each 


38. Padelford, Law and Diplomacy of the Spanish Civil War (1939), 226-227. 

39. Ibid. 597. 

40. Some indications of the terrible butchery of the Spanish Civil War can be 
gotten from Bowers, My Mission to Spain (1954); Thomas and Thomas, The Spanish 
Civil War (1961); Toynbee, Survey of International Affairs, 1938 (1941). 

41.See Stone, Legal Control of International Conflicts (2d impression, rev. 
1959), 653; Padelford, “International Law and the Spanish Civil War,” 31 Am. Jour. 
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party will be bound to apply, as a minimum, certain fundamental obliga- 
tions. These obligations are enumerated: persons taking no part in hos- 
tilities, including the wounded and sick, were to be treated humanely and 
without discrimination; murder, mutilation, cruel treatment, and torture 
were forbidden.*? The fundamental obligations are binding unconditionally 
and without reciprocity. Other provisions of Article 3 are optional and 
can be brought into effect by special agreement between the contestants. 

The phrase in Article 3 which makes it applicable to “conflicts not 
of an international character” has caused some confusion of interpreta- 
tion, since a civil conflict which has the status of insurgency or of bellig- 
erency would appear to have “international character.” Just as the Hague 
Conventions were presumed not to come into effect until a civil conflict 
achieved some international character such as a belligerent status, the re- 
verse has been thought to be the case for the Geneva Conventions during 
situations of civil strife. Lauterpacht holds that Article 3 applies primarily 
to insurrections and rebellions and not to true civil wars where belligerency 
has been recognized either by the parent government or by third states. 
He explains that once belligerency is recognized, the war becomes one with 
an international character, and that then Article 2 of the conventions would 
apply.** 

He supports his view on the relation of Article 3 and belligerency by 
reference to Resolution 10 passed at the conference, which provides that 
“the conditions under which a Party to a conflict can be recognized as a 
belligerent by Powers not taking part in this conflict, are governed by the 
general rules of international law on the subject and are in no way mod- 
ified by the Geneva Conventions.” ** This view is persuasive, but as Draper 
points out, it is hard to accept. The travaux préparatoires clearly indicate 
that civil wars in which belligerency had been recognized are encompassed 
in the ambit of Article 3.4° The wording of Article 2 of the conventions 
uses “Powers” in such a way as to make it difficult to include insurgents 
which have been recognized as belligerents, since “Powers” must refer 
to the states which have become parties to the contract. In fact, the con- 


42. Draper, The Red Cross Conventions (1958), 13-14; Kunz, “The Geneva 
Conventions of August 12, 1949,” in Lipsky, ed., Law and Politics in the World 
Community (1953), 307. For texts of the treaties, see UNTS No. 970, “The Con- 
vention for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field”; UNTS No. 971, “Convention for the Amelioration of the Con- 
dition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea”; 
UNTS No. 972, “Convention Relative to the Treatment of Prisoners of War”; 
and UNTS No. 973, “Convention Relative to the Protection of Civilian Persons in 
Time of War.” 

43. Oppenheim (Lauterpacht ed.), International Law (1959), II, 370-371. 
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cluding sentence in Article 3 states “the application of the preceding pro- 
visions shall not affect the legal status of the Parties to the conflict.” This 
would imply that the application of the article in no way alters the legal 
status of the parties. It does not constitute recognition of belligerency, nor 
once belligerency has been granted does this form an obstacle to its 
application. 

No real difficulty arose at the conference over the fact that the con- 
ventions in Article 3 bound a community which was not only not a signa- 
tory, but actually nonexistent. While it would appear to be an innovation 
to include specifically an insurgent community under the arch of respon- 
sibilities and rights in a multilateral treaty, this barely stretches the norms 
of international law if at all. Many multilateral treaties are law-making, and 
new communities, whatever their legal status, normally come into the 
international system expecting to observe the established code. So, if Article 
3 is an innovation, it is one in accordance with the general trend of inter- 
national law and would seem to represent a desirable stage in its develop- 
ment. This arrangement underlines the legislative rather than the 
contractual nature of the conventions and places the observance of funda- 
mental human rights under international standards.*® 

In some of the revolutionary situations that have occurred since the 
signing of the Geneva Conventions, the applications of Article 3 of the 
conventions have been disappointing. The United Kingdom became a 
member in 1957 but did not admit that the terms of the article applied in 
Cyprus.*? France adhered in 1951, so during a considerable part of the 
Algerian crisis France was a “high contracting party.” France asserted 
that it had ratified for Algeria as well. In 1960, when the Algerian revolu- 
tion was still in progress, the Algerian provisional government announced 
its intention of adhering to the Geneva Conventions and so notified the 
Swiss government as the repository power.** The Algerian government 
denounced the French ratification, refusing to be bound by any treaties 
made by France on its behalf. The prime minister of France in 1958 con- 
ceded in reply to written questions in Parliament that Article 3 was ap- 
plicable to the Algerian situation.*® In the latter half of the war, the F.L.N. 
gave public assurances of its willingness to abide by the basic humanitarian 


46. Ibid., 17; Kunz, op. cit., n. 42 supra, 306-308; Siotis, Le droit de la guerre 
et les conflits armés d’un caractére non-international (1958), 219. 
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was handled, see Bedjaoui, Law and the Algerian Revolution (1961), 213. 
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rules set forth in the article of the Geneva Conventions dealing with civil 
conflicts.°° 

The earlier phases of the Algerian conflict were marked by such in- 
humanity on both sides that it is difficult to believe that Article 3 had much 
effect. The terrorism of the rebels at the beginning was countered by the 
French with torture and mass concentration camps. By 1958 some mitiga- 
tion of the inhumane nature of the war had been effected after several in- 
spections of prisoner-of-war camps by the International Red Cross.** 

More hopeful for the development of international law applicable to 
situations of civil strife was a decision by the Criminal Division of the 
French Court of Cassation.°2 A French military tribunal sentenced a 
corporal of the F.L.N. to ten years of solitary confinement at hard labor 
“for attempted murder and participation in, and command of, an armed 
band formed to disturb the tranquility of the State.” The conduct under 
indictment had taken place in regular combat conditions. The defendant 
impleaded the terms of the Geneva Conventions as a bar to his conviction, 
but the military court overruled his plea because the conventions “did not 
apply to...a French citizen, professing a de facto allegiance to an au- 
thority not recognized by the French Government.” On appeal the decision 
was overturned because the military court had made its decision without 
the Supreme Court having had an opportunity to discover whether the 
terms of the conventions were applicable or not.** Another hopeful sign 
that Article 3 may prove effective for the future is in the example of the 
Southern Moluccans who revolted from the government at Djakarta and 
set up a temporary “Moluccan Republic.” They applied to the Swiss Fed- 
eral Council for accession to the 1949 conventions but were rejected be- 
cause no state recognized by Switzerland was able to recommend them. 
Their request was properly turned down by the Swiss because the Moluc- 
cans possessed no international personality. The point to this incident is 
that an insurgent community expressed its willingness to conform not only 
to the less restrictive Article 3 but also to the whole of the conventions. 


6. Conclusions 


What conclusions can be drawn from this brief summary of the prac- 
tices of states and the observations of publicists? The weight of the au- 
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thorities and the evidence supports the view that communities in rebellion 
succeed to rights and obligations of treaties in the form of real rights or 
“servitudes” entered into prior to the insurrection by the established gov- 
ernment. Personal or political treaties do not, and perhaps by their very 
nature should. not, devolve. The succession to the obligations of a multi- 
lateral treaty by an insurgent community is a more difficult question. If the 
community has not been recognized as a state or as a new government, 
even if belligerent or insurgent recognition has been extended, it still does 
not have sufficient international personality to become a party itself to 
such a treaty, as shown properly by the Swiss Federal Council in its re- 
fusal to accept the accession of the ““Moluccan Republic” to the Geneva 
Conventions. Whatever obligations of a multilateral treaty are binding on 
it are made so by derivation from the obligations of the parent govern- 
ment. It is difficult to say how far in any particular case succession is by 
strict operation of the rules of international law, or by a sort of novation, 
consent being implied by acquiescence. Multilateral treaties or declarations 
governing the conduct of war, or mitigating the harshness of the conflict 
for certain classes of participants, seem peculiarly suited for devolution 
to insurgent communities. Since internal conflicts are much more common 
in the modern international system than are international wars, it would 
appear important to have all actors bound by the rules of war from the 
moment of inception of the conflict, whatever their international legal 
status, if international law is to be at all effective in controlling violence. 
It would appear that the Geneva Conventions took a step in the proper 
direction for the future expansion of law of treaties as well as the laws of 
war, by the incorporation of Article 3. 

Perhaps Justice Nourse was not merely enunciating a “post-classical” 
doctrine of treaty succession in cases of civil war, but was pointing the 
way to a more effective modern norm of law, when he said in In Re 
Nepogodin’s Estate: 


When Article XXVII of the Treaty [between the United States 
and China, November 4, 1946, 63 Stat. 1307] on which appellant 
relies, provides that the Treaty shall extend to all areas of land and 
water under the sovereignty or authority of either High Con- 
tracting Party ... the parties referred to are the two states as such, 
not their governments of the moment. Treaties are contracts be- 
tween sovereign states and are binding on those states even when 
the government and its form changes... . At the time in question, 
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there was only one sovereign Chinese state although it was in a 
condition of civil war. The Chinese Communists were a Chinese 
political party taking part in a civil war, but they had not seceded 
from the Chinese state. It is a wholly unacceptable proposition, 
not supported by any authority, that with every change in the for- 
tunes of a fluid civil war, the territory of the state and the sphere 
of applicability of its treaties should change.** 


54, 285 P. 2d 672, 679 (1955). 


Claude S. Phillips, Jr.* The bilateral 
treaty network of Non-Western states 


The primary concern of this study is the bilateral treaty network between 
Non-Western states.1 For perspective, attention will also be given to the 
treaty relations of Non-Western states with (1) Western states and (2) 
international governmental organizations. Non-Western states, for purposes 
of this study, are defined as the states of Asia and Africa, excluding the 
Soviet Union, Turkey, and South Africa. The treaties encompassed are 
those appearing in the United Nations Treaty Series (UNTS), volumes 
1—539.? A total of sixty-four Non-Western states as defined above (and 
listed in Table 1) had become signatories by February, 1965, to one or 
more of the treaties contained in the volumes noted of the UNTS. Thus, the 
earliest treaty included in this study is one of friendship and amity between 
Nationalist China and Iraq signed in 1942,° and the latest is one between 
India and Denmark dealing with tonnage certificates of merchant ships, 
signed on February 6, 1965. 

The objective here is not to analyze the content of, nor the law re- 
flected in, the various treaties concluded by Non-Western states, but rather 
to survey the scope of treaty activities, the treaty partners, and the topics 
of treaties signed by Non-Western states. This survey, within limitations 
discussed immediately below, will provide some indication of the extent 
to which the states of Asia and Africa have relied on treaties to formalize 
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1. This study was made possible by data collected and coded in the United 
Nations Treaty Project, University of Washington, under the direction of Professor 
Peter H. Rohn. Dr. Rohn supplied a special printout of “Treaty Profiles” of Non- 
Western states covering volumes 1-503 of the UNTS. Volumes 504-539 were an- 
alyzed by the author, who is, of course, responsible for all interpretations which 
appear here. I also wish to acknowledge the helpful financial assistance made avail- 
able by the Dean, School of Graduate Studies, Western Michigan University. For an 
account of the UN Treaty Project, see Rohn, “The United Nations Treaty Series 
Project,” 12 Int. Studies Quar. 174 (1968). 
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Excluded also are all treaties listed in the various annexes of the UNTS. 
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the date of entry into force of the Charter, which had not been included in the 
League of Nations treaty series....” See Goodrich and Hambro, Charter of the 
United Nations, Commentary and Documents (2d rev. ed., 1949), 514. 
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their international relations. Particular attention will be given to salient 
patterns that seem emergent in the bilateral treaty network of the Non- 
Western states. 

As mentioned, several limitations attend this study. First, the UNTS 
probably does not include much more than two-thirds of all treaties 
actually concluded, a point to be elaborated upon later. Second, no effort 
has been made to determine whether the treaties upon which this survey 
is based remain in force; for example, as between Israel and other Middle 
East and North African states in 1949, or as between Communist China 
and Burma signed in 1955. In other words, all bilateral treaties appearing 
in the volumes of the UNTS noted are included in the survey, even if 
changed conditions since the signing of a particular treaty may call its ef- 
fectiveness into question. Finally, there is the time factor. The patterns of 
treaty behavior reported here obviously are valid only through the year 
1964. Moreover, some African states had barely begun their independence 
by 1965 and others became independent later. And this latter factor sug- 
gests the path of caution in any extrapolation of the results of this survey 
beyond the year 1965. Nonetheless, the period from 1945 to 1965 repre- 
sents that time in which the Non-Western states obtained full international 
personality, and the survey does indicate many characteristics of the initial 
posture of the Non-Western world in its international relations. 


1. Treaties between Western and Non-Western states 


The term “Western” refers to Western civilization and therefore in- 
cludes all that is not Non-Western. It does not embrace that usage of the 
term “West” as employed in the adjective form “East-West,” used to 
separate communist states from non-communist ones. Consequently, the 
communist states of Europe, as well as Cuba, are treated as part of the 
Western world. Where it has seemed appropriate, however, communist 
states have been singled out for analytical purposes. 

Table 1 gives an over-all view of all bilateral treaties entered into by 
Non-Western states and registered in the United Nations Treaty Series as 
of June 22, 1965. The table reveals rather startlingly the extent to which 
the Non-Western states have tended to formalize their relations with the 
West but not yet with each other. They were parties to a total of 1,872 
bilateral treaties, 1,651 (or 88 per cent) of them being with the Western 
world. Fully 40 per cent of their treaties were with the United States alone, 
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and another 10 per cent with the United Kingdom.* Of the remainder, 25 
per cent were with the states listed in column 3, 9 per cent with the com- 
munist states, less than 3 per cent with Latin American states, and less than 
12 per cent among themselves. 

It will be noted that three of the Non-Western states had not entered 
into a single bilateral treaty with another state, although they may be 
parties to bilateral treaties with some international governmental organiza- 
tion (IGO). Fifty-three (84 per cent) of the states had one or more 
treaties with the United States, and thirty-eight (60 per cent) had one or 
more with the United Kingdom. Thirty-two, or half the sample, had 
entered into bilateral treaties with both communist and non-communist 
Western states. Only seven had treaties with eighteen different Latin Amer- 
ican states. Altogether, the bilateral treaty network of the Non-Western 
states embraced fifty Western states (all but Albania, Chile, East Ger- 
many, and Venezuela), as displayed in Table 2. On the other hand, as Table 
1 reveals, over half (51 per cent) of all treaties with Western states were 
concluded by only eight Non-Western states. These states, constituting 
12.7 per cent of the sample, were Japan, 168 treaties; Israel, 143; India, 
99; Nationalist China, 97; United Arab Republic, 93; Pakistan, 92; Phil- 
ippines, 91; and Thailand, 65. 

Perhaps of greater significance than numbers is the matter of treaty 
topics. The Rohn printouts indicate most frequent and second most frequent 
topics for each Non-Western state in its treaty relations with Western states. 
This means that we do not have the topic for every single treaty and that 
conclusions on topics are still approximations. Nevertheless, by adding to- 
gether the most frequent and second most frequent topic for each Non- 
Western state, the following observations seem warranted: 

1. The leading topic of treaties with the United States was assistance 
under the provisions of the Agriculture Commodities Assistance Act; and 
the second leading topic was general aid. 

2. The leading topic of treaties with the remainder of the non-com- 
munist states, excluding Latin America, was air transport; and the second 
leading topic dealt with frontier formalities and visas. 


4.Rohn found that of all treaties deposited with the United Nations (6,734 in 
the first 426 volumes), the United States was signatory to 35.7 per cent and the 
United Kingdom to 13.2 per cent. See Rohn, “Institutionalism in the Law of 
Treaties: A Case of Combining Teaching and Research, ” 1965 Proc. Am. Soc. Int. 


Law 97. 
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Table 2. Western treaty partners of Non-Western states (1942-1964) 


Number of Number of 
State treaties State treaties 
United States iD South Africa 7 
United Kingdom 197 El Salvador 6 
.S.5.R. 81 Spain 6 
Netherlands 55 Brazil 5 
Sweden 42 Finland 5 
Belgium 41 Costa Rica 4 
Denmark 35 Cuba 4 
Czechoslovakia 33 Bulgaria 3 
France 33 Ecuador 3 
Canada 32 Iceland 3 
Australia 31 Paraguay 3 
Italy 30 Peru 3 
Greece 28 Portugal 3 
Norway 26 Dominican Republic 2 
Switzerland 26 Mexico DZ, 
Turkey 24 Bolivia 1 
West Germany 23 Colombia 1 
Yugoslavia 18 Cyprus 1 
Romania 16 Guatemala 1 
New Zealand 12 Haiti 1 
Poland 12 Honduras 1 
Austria 10 Ireland 1 
Hungary 8 Nicaragua 1 
Argentina a Panama 1 
Luxembourg 7 Uruguay 1 


3. The leading topic of treaties with the Soviet Union and Eastern 
Europe was cultural affairs; and the second leading topic was general 
trade. 

4. The leading topic of treaties with Latin American states was cultural 
affairs; and the second leading topic was general relations, friendship, and 
amity. 

5. For all Western states including the United States the leading 
topics with Non-Western states appeared in the following order of fre- 
quency: air transport, cultural affairs, frontier formalities and visas, and 
general trade. 

Whether these distinctions would be maintained if each treaty was 
categorized by topic must await further refinement of the data. Neverthe- 
less, in gross form, the data suggest that Non-Western states chose, or at 
least felt the need, to emphasize different interests as between the United 
States and the rest of the Western world, and between the communist and 
non-communist states. The role of the United States in economic assistance 
appears quite vividly, as does the concern of the Soviet Union for cultural 


208 Claude S. Phillips, Jr. 


exchanges and trade.' The concern for air transport probably reflects not 
only the most common form of international travel, but the widespread 
interest among many Non-Western states in establishing their own air 
service. However, air transport treaties constitute the single largest sub- 
category of all treaties for all states in the UNTS.° 

Some unusual features of the Non-Western treaty network with Western 
states may be noted. Ireland’s one treaty was with Ceylon, on general 
trade; and Cyprus’s one treaty was with Israel, on frontier formalities and 
visas. South Africa had treaty relations only with Japan (on general trade, 
and money orders and postal agreements) and Israel (on frontier for- 
malities and visas, and extradition). In the case of Israel, as we will note, 
this becomes significant since it has the largest number of treaties with 
Tropical African states. Communist China had only four treaties with non- 
communist Western states, two with Denmark (general economic, and 
double and other taxation) and two with Sweden (consular and citizenship 
matters, and patents and copyrights). Of the four Asian communist states, 
only North Korea had treaty relations with Latin America, in this case 
two with Cuba (on diplomatic, consular, and citizenship matters, and 
cultural affairs). Mongolia’s two treaties with non-communist Western 
states were one with Austria, dealing with trade in specific commodities, 
and a friendship treaty with West Germany. 

Finally, the formal titles of the treaties with Western states appeared 
in the following frequency: agreement, 53.5 per cent; exchange of letters 
(or notes), 30 per cent; treaty, 8 per cent; and convention, protocol, or 
other, 8 per cent. Half of the instruments formally entitled “treaty” were 
with the communist and Latin American states, and the other half were 
scattered in Europe plus one each for Canada and South Africa. The 
instruments entitled “treaty” dealt overwhelmingly with friendship and 
amity. 


5. The Soviet Union’s rather conservative use of treaties with Non-Western states 
may reflect its view that treaties are the fundamental source of international law and 
relations and are therefore to be entered with cautious deliberation. See Triska and 
Slusser, “Treaties and Other Sources of Order in International Relations: The Soviet 
View,” 52 Am. Jour. Int. Law 699 ff. (1958). It should be noted, however, that 
Triska and Slusser assert that: “Not counting Monaco, Liechtenstein and Andorra, 
the U.S.S.R. has had some treaty relations with all the countries of the world except 
the Republic of Korea, South Vietnam, and the Vatican City.” Jbid., 721 n. This 
observation has not been borne out in relation to treaties registered in the UNTS 
for the following Non-Western states which were independent in 1958 (the date the 
article was published): Jordan, Liberia, Libya, Morocco, the Philippines, Saudi 
Arabia, Sudan, and Thailand. Cf. also Rohn, “Canada in the United Nations Treaty 
Series: A Global Perspective,” 4 Can. Yb. Int. Law 107, n. 24 (1966). 

6. Ibid. 111. 
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2. Bilateral treaty relations between Non-Western states 


As seen in Table 1, the bilateral treaty network between the Non- 
Western states themselves involved 221 bilateral treaties with 442 signa- 
tories. Of the sixty-four Non-Western states, only forty-six had treaties 
with other Non-Western states. 

Table 3 lists every bilateral treaty between pairs of Non-Western states, 
both by topic and signatory. Topics are divided into major categories (A to 
H), which are then subdivided into thirty-two specific topics. 

Under the major categories, the treaties break down in the following 
descending order of frequency: 


Number of 
Category treaties Percentage 

A. Diplomatic, administrative, and judicial co-operation 67 30.3 
E. Transportation and communication 54 24.4 
C. Trade, payments, and other economic matters 36 16. 
D. Foreign aid and development assistance 25 11.3 
B. Health, welfare, culture, education, and labor 19 8.6 
F. Military, war, and occupation 14 6.3 
H. Ad hoc dispositions of particular matters 5 DED 
G. International governmental organizations 1 0.4 

Totals 221 99.7 


When further subdivided, fully 71 per cent of the treaties dealt with only 
eight specific topics as follows: 


Number of Number of 
Topics treaties Topics treaties 
Air transport 44 Cultural affairs 12 
Friendship and amity 36 Technical affairs 11 
Frontiers and visas 22 Aid 9 
General trade 16 War, armistice, and peace 9 
Total 159 


> 


The last topic above, “war, armistice, and peace,” reveals how little 
the Non-Western states entered treaties to settle differences among 
themselves. In spite of the number of conflicts between and among Non- 
Western states in the twenty years since the end of World War II, only 
three conflicts were dealt with in treaties: Japan’s Asian activities during 
World War II; the India-Pakistan conflict of 1949; and the Middle East 
conflict of 1949. 

In fact, only a few of the Non-Western states established a significant 
network of treaties among fellow Asian and African states. Seven of the 
states—Japan, Pakistan, India, Israel, Thailand, the Philippines, and the 
United Arab Republic, in that order—constituted 50 per cent of all 
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treaty partners and were signatories to 59 per cent of all the treaties.” All 
seven are among the eight Afro-Asian states (the other is Nationalist 
China) which as noted earlier were signatories to over half the treaties with 
the Western world. Nationalist China, although trailing Burma and Ceylon 
slightly in number of treaties with Non-Western states, ranked fourth in 
number of treaties with the West and seventh in total number of treaties. 
In the period from 1942 to 1964, it was, therefore, one of the eight most 
active Non-Western states in treaty involvements with other states of the 
world. However, as Table 4 shows, only two of the Non-Western states 


Table 4. Number of treaty partners of leading Non-Western states, 1942— 
1964 


Leading Latin Other Total 
Non-Western Non-Western Communist American Western number of 
state partners partners partners States partners 
Israel 23 2 10 22 57 
Japan 18 4 8 21 51 
India 15 6 0 16 37 
Pakistan 15 2 0 18 35 
United Arab Republic 11 6 0 16 33 
China (Nationalist) 9 1 11 12 33 
Thailand 12 ) 1 16 30 
Philippines 10 0 2 15 i 


approached having treaty relations with as many as half the states of the 
world, and they were Israel and Japan. 

The average number of Non-Western partners with which these eight 
most active states had entered into treaties was fourteen. In contrast, not 
only did the United States and the United Kingdom have more Non- 
Western partners (53 and 38, respectively), but so did the Soviet Union 
(28), the Netherlands (27), Czechoslovakia (20), Sweden (19), Switzer- 
land (18), Denmark (17), Belgium (16), Italy (16), and Norway (15). 

The treaty network established among the eight most active Non- 
Western states is displayed in Table 5, which shows the number of treaties 
between each combination of two states. These eight states had con- 
cluded among themselves seventy-one (or 32 per cent) of the treaties of 
the Non-Western world. The range of interests of these leading states with 
each other did not differ significantly from that of other Afro-Asian states. 
Two-thirds of their mutual treaties dealt with six specific topics (in order): 


7. There is no discrepancy here: India, for example, is signatory to forty-eight 
treaties, but sixteen of them are with one party, namely Pakistan. In other words, 
a state has one treaty partner for each state with which it has signed one or more 
treaties. 
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air transport; friendship and amity; frontier formalities and visas; ar- 
mistice; cultural affairs; and financial, monetary, and payments matters. 


Table 5. Number of treaties among the eight most active Non-Western 
states, 1942-1964 


China 

(N) Ind. Isr. Japye bak ene ehnar 
China (Nationalist) 
India 


Israel _ = 

Japan 1 Ti - 

Pakistan = 16 - 8 

Philippines 3 2 3 5 3 

Thailand 2 1 1 6 1 3 

United Arab Republic - 2 1 2 4 = es 


The question of local or limited interests for all Non-Western states 
can be pressed further. For example, sixty-six (or 30 per cent) of the 
221 treaties had as partners contiguous states, i.e., states with a common 
boundary or whose boundaries are separated only by a common waterway. 
Yet another perspective is shown in Table 6. Here the Non-Western states 


Table 6. Number of treaties among Non-Western States by areas, 1942-— 
1964 


Middle East 
Tropical and 
Africa North Africa Asia 
Tropical Africa 6 - —_ 
Middle East and North Africa 30 18 - 
Asia 6 39 122 


with treaties with other Non-Western states are grouped into three major 
geographical areas. 

Several inferences flow from the treaty network among Non-Western 
states as it existed in 1964. 

1. Tropical African states made little effort, or had little success in 
efforts, to formalize relations between or among themselves. However, 
except for Ethiopia and Liberia, the oldest of these states, Ghana, became 
independent in 1957 and all the remainder but Guinea became independ- 
ent in 1960 or later. Since 1964 there may well have been an increase in 
treaty formalities as African states have attempted to grapple with their 
common problems on boundaries, refugees, frontier formalities and 
communications. Prior to 1965, however, the six treaties which had been 
negotiated all dealt with air transport (and Mali was party to five of 
them). 

2. Israel was the signatory of twenty-nine of the thirty treaties which 
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Middle Eastern and North African states had with Tropical Africa (the 
United Arab Republic being signatory to the other treaty, with Ghana). 
The result demonstrates quite graphically Israel’s concerted efforts to win 
support for its existence among the new African states. Until 1959 Israel 
had signed only two registered treaties (one each with Burma and the 
Philippines) besides the four “armistice” treaties of 1949. In 1959 a 
friendship treaty was entered with Liberia. In 1960 two treaties were 
entered with Mali (on aid and cultural affairs), the year before Mali 
became identified with the U.A.R., Morocco, Ghana, and Guinea in the 
Casablanca bloc which condemned Israel “as an instrument of imperialism 
and neo-colonialism.” * Nevertheless, eight treaties were entered into with 
Tropical African states in 1961, eleven in 1962, and six in 1963. Further- 
more, included in one of the treaties of 1962 was Ghana, not only a mem- 
ber of the Casablanca bloc but also (apart from the “armistice” states) 
the only Non-Western state to date to conclude a treaty with both 
Israel and an Arab state (in this case the U.A.R.). 

Israel’s success in establishing treaty relations with Tropical African 
states presents one unusual twist. It was one of the two Non-Western 
states (Japan is the other) which has treaty relations with South Africa, 
the universal object of Tropical African hatred. It seems that Doudou 
Thiam was right when he observed: “By an extremely able diplomacy, by 
concluding agreements for co-operation and technical assistance, and by 
the success of its policy of economic development, Israel had become 
recognized as a valuable partner for the newly independent states of 
Africa.” ° It is possible that Israel’s strategy in Tropical Africa paid off 
in the United Nations debates of June-July, 1967, when a number of 
African states refused to condemn Israel for its blitzkrieg on the U.A.R. 
without also obtaining the reciprocal recognition from Arab states that 
Israel has a right to exist.*° 

3. It will be noted that four of the six treaties which Asian states had 
in Tropical Africa were with Ethiopia and one each with Malagasy and 
Liberia. The Asian partners were all members of the most active group 
of treaty-makers, but one can hardly say that effective formal relations 
had yet been established between Asian and African states by 1965. 


8. Thiam, The Foreign Policy of African States (1965), 66. 

9. Ibid., 62. 

10. Tropical African states voting for the Soviet resolution merely to condemn 
Israel were Burundi, Guinea, Mali, Mauritania, Somalia, and Zambia. Voting against 
were Dahomey, Gambia, Ghana, Ivory Coast, Liberia, Malawi, Rwanda, Sierra 
Leone, and Upper Volta. Abstaining were Cameroon, the Central African Republic, 
Chad, Congo (Brazzaville), Gabon, Kenya, Niger, Nigeria, Senegal, and Uganda. 
4 UN Monthly Chronicle 1, 78-79 (July, 1967). 
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4. Middle Eastern and North African states looked to Asia for treaty 
partners more frequently than to their own area or, except for Israel, to 
Tropical Africa. This was true even of the U.A.R. The failure of the U.A.R. 
to establish formal ties with Tropical African states seems most unusual 
in view of Egypt’s location, President Nasser’s objectives and policies in 
Africa, the common ground of Islam with many African states, and the 
obviousness of Israel’s activities. 

5. Over 55 per cent of all Non-Western treaties were concluded be- 
tween pairs of Asian states. Six of the eight most active states, as has been 
noted, were Asian, and all of them had other Asian treaty partners in 
well over half the cases as follows: 


Total number of 


Number of treaties with Non- 
State Asian treaties Western states Percentage 
China (Nationalist) il 13 53 
Pakistan 36 52 69 
India 41 48 85 
Japan 46 54 85 
Philippines 21 24 87 
Thailand 24 25 96 


Nevertheless, the same six states were also parties to thirty-five of the 
thirty-nine treaties which Asian states had with the Middle East and North 
Africa. Only two of them, the Philippines and Thailand, had treaties with 
Israel, while the other four had treaties with Arabic-speaking states and 
Iran. 

6. Included in this study are twelve states which are members of the 
Commonwealth; four in Asia (Ceylon, India, Malaysia, and Pakistan) 
and eight in Africa (Ghana, Kenya, Malawi, Nigeria, Sierra Leone, Tan- 
zania, Uganda, and Zambia). Only three of these states had entered into 
treaties with other members: India-Pakistan (sixteen treaties); (India- 
Ceylon (five); and Ceylon-Pakistan (three). Ceylon, India, and Pakistan 
had treaties with the U.A.R. and other Arab states; Sierra Leone and 
Uganda have treaties with Israel; while Ghana had one treaty in each 
camp. The Commonwealth tie, up to 1965 at any rate, appears not to 
have facilitated any common treaty contacts or behavior. 

An added perspective of treaty relations between Non-Western states 
is gained by noting the topics which received little or no attention. For the 
forty-six states, only two topics claimed the attention of half of them: air 
transport for twenty-six states, and friendship and amity agreements for 
twenty-four states. Twenty states entered into treaties dealing with frontier 


11. See McKay, Africa in World Politics (1963), 106-108. 
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formalities and visas; sixteen on general trade; thirteen on cultural affairs; 
and twelve on aid. Only two states concluded treaties on extradition (Cam- 
bodia-Thailand); dispute settlement and procedures (India-Pakistan) ; 
trade in specific goods (Ceylon-India); most-favored-nation treatment 
(Israel-South- Vietnam); and disposition of territory and definitions of 
frontier (India-Pakistan). No treaties at all were concluded on many 
topics which would seem especially important for Non-Western states in 
view of conditions attendant upon their creation, their common problems, 
and their aspirations to modernity: to wit, status of refugees and stateless 
persons; citizenship; research and scientific projects; patents and copy- 
rights; customs duties; atomic energy assistance; water transport; general 
communications; military assistance and lend-lease; and status of forces 
agreements. As far as treaty-making is concerned, the issues which divided 
Non-Western states (including distance and cost of liaison) apparently 
were far greater than those which united them. As a scholar concerned 
with Africa pointed out about the frustrations of the new African states in 
attempting to establish effective trade relations, “each wants what the 
others want and none has what the others need.” 1* This observation seems 
to have been applicable to most Non-Western states, as well as true of 
other issues besides trade. At least the treaty network of the period from 
1942 to 1964—or weakness thereof—would seem to support the view. 
Another point arising concerns the time factor, that is, whether there 
was a gradual increase of treaty involvement over time. The hypothesis was 
that states would enter treaties cautiously after independence (or after 
World War II for those independent at the time) and then gradually 
increase the number of treaties with other Non-Western states. This hypoth- 
esis was not borne out. The numbers of treaties signed each year are rather 
evenly spread out, averaging about ten per year from 1948 through 1959, 
and sixteen per year from 1960 through 1964. They do not, however, 
reveal the pattern suggested, i.e., a steadily expanding number of treaties 
each year as older states expand their treaty activities and new states 
enter the scene. With two exceptions, the time factor appears to be in- 
significant. One was Israel’s rapid liaison with newly independent African 
states from 1960 to 1963, in which it entered into thirty-two of its thirty- 
nine treaties with other Non-Western states. The second exception was 
Japan’s sudden increase of treaties between 1958 and 1963, in which it 
concluded thirty-eight of its fifty-four treaties with Non-Western partners. 


12. Good, “Changing Patterns of African International Relations,” 58 Am. Pol. 
Sci. Rev. 635 (1964). 
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Although Japan has, as an advanced technological state, worldwide com- 
mitments, its Non-Western treaty relations were, as noted above, over- 
whelmingly with fellow Asian states. One explanation for the sudden in- 
crease in treaty activities after 1957 would seem to be (1) its rapid 
economic advancement in the years immediately after the termination of 
United States occupation, an advancement which allowed it to be con- 
cerned with both trade and aid, coupled with (2) a strong identification of 
its interests with other Asian states. 

Finally, the formal titles used for the treaties discussed here call for 
some attention. Fifty-seven per cent of all instruments were entitled 
“agreement,” and used (but not exclusively) for twenty-five of the thirty- 
two specific topics. Twenty per cent of the instruments carried the title 
“treaty.” It was the only title used for friendship and amity agreements. 
Three of Japan’s armistice instruments were entitled “treaty,” and one 
“exchange of letters,” while the armistices between India and Pakistan, 
and between Israel and the Arab states, were all entitled “agreements.” 
Eighteen per cent of the instruments were denominated “exchange of 
letters (or notes),” a title used (but not exclusively) for eleven specific 
topics. “Convention” or “protocol” appeared as the title for the remaining 
4 per cent of the instruments, except for one treaty entitled “regulations” 
and one entitled “agreed minutes.” Apart from the invariable use of 
“treaty” for instruments of friendship and amity, no other pattern of con- 
sistency appears. For example, three-fourths of the instruments on air 
transport carried the name “agreement,” with the remainder denominated 
“exchange of letters.” The one most-favored-nation instrument was entitled 
“exchange of letters.” Three of the instruments on double and other taxa- 
tion are entitled “agreement,” while the remaining three are entitled “con- 
vention.” “Convention” was also used once each for general trade and 
judicial matters, and twice for cultural affairs, but otherwise these topics 
fall under the title of “agreement.” 

The formal title of the instruments presumably detracts in no way from 
either their international character or the commitment contained therein. 
Each instrument was registered with the United Nations under the pro- 
visions of Article 102, paragraph 1, of the Charter, which uses excep- 
tionally broad language: to wit, “Every treaty and every international 
agreement entered into by any Member of the United Nations after the 
present Charter comes into force shall as soon as possible be registered 
with the Secretariat and published by it.” Regardless of title, therefore, each 
state which registered an instrument presumably regarded it as either a 
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treaty or an international agreement, or both.'* Nevertheless, Rohn has 
presented some evidence which supports the view that states do not in 
practice regard all instruments as equal. While instruments entitled “treaty” 
are almost always registered in the UNTS, the failure to register other in- 
struments increases in the following order of titles: convention, agree- 
ment, exchange, and other. 

This “registration gap” presents a very real problem of ascertaining 
the total number of treaties actually in existence between Non-Western 
states. For reasons not always clear, many states will wait five or six 
years after the signing of a treaty before registering it. In one case an 
extradition treaty between Lebanon and Belgium was signed on December 
24, 1952, but not registered in the UNTS until June 22, 1965, a delay of 
more than twelve years. Some states will accumulate their treaties and then 
register them all at one time. On November 18, 1964, Israel registered 
fifteen treaties signed in 1959 (one), 1961 (one), 1962 (three), 1963 
(seven), and 1964 (three).** On November 25, 1964, Japan registered 
fourteen treaties signed in 1958 (one), 1960 (one), 1961 (two), 1962 
(two), and 1963 (eight).1® Similar patterns exist for other states. 

The registration gap presents a so far insuperable difficulty in ascer- 
taining the scope of treaty activity. Rohn suggests that as many as one- 
third of all treaties in force have not been registered.*’ In view of Rohn’s 
earlier suggestion that states place different values on the importance of 
their treaties, coupled with the registration gap, it appears that in practice 
treaties divide into three classes: those the states have registered, those 
they have signed and plan to register but have not registered, and those they 
have signed and do not plan to register. This classification probably explains 
the fact that treaties by Non-Western states are often cited in scholarly 


13. The UN Secretariat, however, has protected itself against interpretations in 
this area by inserting the following paragraphs in a note in each volume of the 
Treaty Series: “The terms ‘treaty’ and ‘international agreement’ have not been de- 
fined either in the Charter or in the regulations, and the Secretariat follows the 
principle that it acts in accordance with the position of the Member State sub- 
mitting an instrument for registration that so far as that party is concerned the 
instrument is a treaty or an international agreement within the meaning of Article 
102. Registration of an instrument submitted by a Member State, therefore, does 
not imply a judgement by the Secretariat on the nature of the instrument, the status 
of a party or any similar question. It is the understanding of the Secretariat that 
its action does not confer on the instrument the status of a treaty or an international 
agreement if it does not already have that status and does not confer on a party a 
status which it would not otherwise have.” 

14. Rohn, op. cit., n. 5 supra, 116, 122. 

15. These are contained in UNTS, vols. 515-516. 

16. These are contained in UNTS, vols. 517-518. 

17. Rohn, op. cit., n. 5 supra, 107. 
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literature but do not appear in the UNTS.** A resolution of the first session 
of the General Assembly, designed to implement Article 102, also invited 
non-members of the United Nations to register treaties and other inter- 
national agreements.'® Five non-members are included in this study. None 
registered any treaty to which it was party; that is, all were registered by 
the reciprocal party and United Nations member. Thus, there is the pos- 
sibility that some treaties between non-members are unknown because they 
have not been registered. 


3. Treaties with international governmental organizations 


It is a rather dramatic indication of the conditions of the mid-twentieth 
century that international governmental organizations are included in a 
study of Non-Western treaty behavior, and, moreover, that the number of 
the treaties between the Non-Western states and the IGO’s is greater for 
the period from 1942 to 1964 than the number among the Non-Western 
states themselves. The IGO’s dealt with here are all related to the United 
Nations. (A few multilateral treaties—one state and two or more IGO’s— 
were concluded by Non-Western states, some related and some not related 
to the United Nations. These, however, are outside the scope of this study. 
The treaty topics, however, dealt overwhelmingly—93 per cent—with 
technical assistance. ) 

Sixty of the sixty-four Non-Western states had entered into 554 treaties 
with UN-related IGO’s. The four which had not were Kuwait and three 
non-members of the United Nations—Communist China, North Korea, 
and North Vietnam. Two non-members—South Korea and South Vietnam 
—had concluded seven and six treaties, respectively, with UN-related 
IGO’s. Although there were at least twenty-three IGO’s listed in the UNTS, 
Non-Western states had entered into treaties with only twelve, and mainly 
with five. Table 7 presents a gross indication of this treaty activity. 

The topics of treaties, as might be expected, tended to be uniform for 
each type of IGO. Technical assistance was the overwhelming topic with 
WHO, ILO, and ICAO; aid with UNICEF and the UN Special Fund; and 
projects and loans with IBRD and IDA. Treaties with the United Nations 
tended to be less uniform, approximately one-third dealing with technical 


18. For examples of such treaties, see Phillips, The Development of Nigerian 
Foreign Policy (1964), 133; Rivkin, Africa and the West (1962), 78-80; and Triska 
and Slusser, op. cit., n. 5 supra, 721. 

19. See Goodrich and Hambro, op. cit., n. 3 supra, 514. 
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Table 7. Bilateral treaties between Non-Western states and UN-related 
I1GO’s, 1942-1964 


Number Number Number Number 
of Non- of of Non- of 
Western treaties Western treaties 
UN-related IGO partners involved UN-related IGO partners involved 
UN Special Fund 56 58 IDA 11 47 
WHO 56 111 ICAO 8 9 
UNICEF 50 59 IAEA 5 5 
UN 50 93 UNRWAPRNE * 4 7 
IBRD OH 144 UNESCO 4 4 
ILO 12 16 WMO 1 1 
Total 554 


* Relief and Works Agency for Palestinian Refugees in the Near East. 


assistance, one-fifth with aid, one-seventh with status, privileges, and im- 
munities, and the remainder scattered. Topics with the remaining IGO’s 
dealt mainly with specific forms of technical assistance and aid. 

It will be noted that the Non-Western states had most of their treaty 
relations with five IGO’s. As might be expected, the four states which 
entered into treaties with UNRWAPRNE were Israel, Jordan, Lebanon, 
and the U.A.R. The five states which had treaties with the IAEA are the 
Congo (Kinshasa) (aid), Japan (atomic energy assistance), Pakistan 
(research and scientific projects), Thailand (assistance), and the U.A.R. 
(research). This seems like an unusual group of states, especially con- 
sidering the fact that only Japan can be said to be advanced in atomic 
energy, while India, Communist China, and, to a lesser extent, Israel are 
also advanced in this area, but none of them had concluded a treaty with 
the IAEA.”° Only India had a treaty with the WMO. Finally, it might 
be noted that Non-Western states had not entered into any treaties with 
the following UN-related IGO’s: Food and Agriculture Organization, 
International Finance Corporation, International Monetary Fund, Uni- 
versal Postal Union, International Telecommunications Union, and the 
General Agreement on Tariffs and Trade. 


4. Conclusions 


The sixty-four Non-Western states treated here constitute about half 
the independent states of the world, although thirty-one of them had been 
independent five years or less at the termination date (1964) of this study. 
In contrast, only eleven were independent before World War II (Afghan- 


20.See Kramish, The Peaceful Atom in Foreign Policy (1963), 43, 61-63, 
148-149. 
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istan, Nationalist China, Ethiopia, Iran, Iraq, Japan, Liberia, Saudi Arabia, 
Thailand, the United Arab Republic, and Yemen), and some of these were 
almost completely isolated from international involvements. Nevertheless, 
four of the “old” states (Nationalist China, Japan, Thailand, and the 
U.A.R.) joined four of the “new” states (India, Israel, Pakistan, and the 
Philippines) to become the most active treaty-makers in the two decades 
since the end of World War II. The question may be asked: why these 
states and not, for example, Indonesia, Nigeria, Ethiopia, or Saudi Arabia? 
Does the answer lie in internal politics, in population, in geographical loca- 
tion, in economic development, in the character of national leaders, in the 
peculiar pressures of international events? Perhaps these and other factors 
all play a role, which is deserving of further inquiry. One suggestion, how- 
ever, comes to mind, based on the view that all but India and the U.A.R. 
are regarded as “aligned.” Alignment means joint and formal commit- 
ments in the Cold War, which may help to explain the extensive treaty 
activity of six states with their Western partners. Alignment does not ex- 
plain, on the one hand, the role of India and the U.A.R. as treaty-makers 
with Western states, nor, on the other hand, the fact that all eight states 
were also the most active treaty-makers with fellow Non-Western states. 

Nevertheless, it seems that a total of 221 bilateral treaties among sixty- 
four states in the two decades since World War II is a rather unimpressive 
record for the Non-Western world. Allowing for the newness of many of 
these states, it still appears surprising that 50 per cent of the world’s states 
should have only 2.8 per cent of its treaties. Especially in view of the 
verbosity on Afro-Asian solidarity, it is surprising that so little effort 
seems to have been made at least to spread treaties of friendship and 
amity. Such treaties cost very little in the way of commitments, but seem 
to offer some propaganda value. 

It is quite possible that the weak network, especially in the basic 
treaties of diplomacy, merely reflects a belief among Non-Western leaders 
that such treaties are useless. In view, however, of the numerous differ- 
ences among Non-Western states on boundaries, territories, refugees, mi- 
norities, trade competition, subversion, alignments (to name a few areas), 
it is equally possible that mutual confidence simply had not yet developed 
to the point where formal ties could be established on a large scale. 

It is obvious, furthermore, that treaties rarely, if ever, reveal the full 
extent of the relations between and among states. The United Nations and 
its specialized agencies, plus modern communications and transportation, 
bring states into intimate contact with all other states. They are thus free 
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to establish ad hoc relationships which do not have the continuing obliga- 
tions of bilateral treaties. Organizations such as the Organization of African 
Unity or the Commonwealth may permit some activity between states 
normally handled by treaty. For example, extradition “traditionally has 
been handled in the Commonwealth on the basis of statutory rules which 
members have applied inter se.” 7! States may also pursue very close con- 
tacts with other states without formalizing such contacts by treaty. Israel, 
for example, had close technical and investment relations with far more 
states in Tropical Africa than its treaties would indicate, including, be- 
sides its fifteen treaty partners, Nigeria, Senegal, Ethiopia, Congo (Kin- 
shasa), Congo (Brazzaville), Chad, and Kenya.”* 

Nevertheless, the opportunities listed above were also available to all 
states. Consequently, we may conclude that Non-Western states in gen- 
eral had not yet begun in any concerted sense to formalize their interna- 
tional relations with one another through treaty commitments. This judg- 
ment is less true of their relations with the Western world and probably 
too sweeping for the eight most active states. For most of the states in 
this study, however, during the period from 1942 to 1964 treaties were 
not a significant element in their international relations, whether in general 
diplomacy, in specific common interests, or in the settlement of disputes. 


21. Wilson, “Reception of Norms,” in Wilson, ed., The International Law 
Standard and Commonwealth Developments (1966), 97. 
22. See Rivkin, op. cit., n. 18 supra, 71-85. 


Don C. Piper* Special agreements relating 
to the entry of the N.S. Savannah into 
foreign ports 


The rapid development of nuclear technology in the mid-twentieth cen- 
tury has necessitated, like many other technological advances, the formula- 
tion of international legal rules and the establishment of specialized in- 
ternational organs to protect the interests of the international community 
and to promote international co-operation. Legal rules relating to the 
uses of atomic power are set forth in a variety of bilateral and multi- 
lateral conventions such as the agreements relating to the civil uses of 
atomic energy,’ the nuclear test-ban treaty, the proposed treaty relating 
to the non-proliferation of nuclear weapons, and the agreements con- 
cluded with the International Atomic Energy Commission? or the 
European Atomic Energy Community.* While a few of these agreements 
relate to the military uses of atomic energy, most of them concern ex- 
perimental developments in the peaceful uses of atomic power. 

The authorization by the United States Congress in 1956 of the con- 
struction of a nuclear-powered merchant vessel, the N.S. Savannah, pre- 
sented to the international community the new and different problem of 
establishing legal rules for an operational facility that employed atomic 
power while engaged in international commerce.* 

Although the Savannah is the only nuclear-powered merchant ship in 
operation, other nuclear-powered merchant vessels are under construction 
or are being considered in several countries.° Thus, the bilateral agree- 
ments negotiated by the United States regarding the N.S. Savannah are 
important in the formulation of rules of international law in that they 
provide a precedent and formula to be examined and studied by other 
states either for bilateral agreements or for a comprehensive multilateral 
agreement relating to nuclear-powered merchant ships. 

A nuclear-powered merchant ship was proposed by President Eisen- 
hower in 1955 to serve as an atomic exhibit and to demonstrate to the 

* Professor and Chairman, Department of Government and Politics, University 
of Maryland 

1. The United States is party to more than fifty such agreements. 

2. The United States is party to fifteen such agreements. 
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international community the peaceful uses of atomic energy.® Launched 
in March, 1962, the Savannah was operated for two years by the Amer- 
ican Export Isbrandtsen Lines for the Maritime Administration for non- 
commercial purposes. During this time the Savannah made good-will 
visits to ports in twelve countries in Europe and along the Mediterranean. 
In July, 1965, the Savannah was chartered by the Maritime Administration 
to the First Atomic Ship Transport, a subsidiary of American Export 
Isbrandtsen Lines, for utilization on regular commercial routes.’ Since 
that time the Savannah has not only revisited European ports but has 
also visited ports in Tunisia, Korea, the Philippines, and Taiwan. Al- 
though the vessel is operated by a private firm, the Maritime Administra- 
tion is the “owner.” Thus the United States would be a party at interest 
in any legal action that might involve the vessel. 

From 1962 to 1964, while the Savannah was being operated for the 
Maritime Administration, the United States concluded bilateral agreements 
with twelve countries: Belgium, Denmark, Germany, Greece, Ireland, Italy, 
the Netherlands, Norway, Portugal, Spain, Sweden, and the United King- 
dom.® All of the agreements were effected by exchanges of notes that were 
not submitted to the Senate for its consent to ratification. Senate action 
was unnecessary since the agreements are congressional-executive agree- 
ments based on the provisions of P.L. 85-602 by which Congress au- 
thorized the Atomic Energy Commission to enter into indemnification 
agreements with the persons engaged in the development or operation of 
the Savannah.° 

Although the precise language and details differ in some of the agree- 
ments, they deal with two matters of substance: the public liability of the 
U.S. government for any nuclear incident involving the Savannah, and the 
operational details involving the arrival of the vessel and the use of port 
facilities in the host state. 

Although the bilateral agreements are unique and substantively im- 
portant, they are also part of an extensive pattern of bilateral and mul- 
tilateral agreements relating to international navigation and shipping that 
must be mentioned. One part of the pattern is the network of commercial 

6. Public Papers of the Presidents: Dwight D. Eisenhower, 1955 (1959), 417. 

7. New York Times, June 18, 1965, 70; ibid., Sept. 1, 1965, 74. 

8. Belgium, April 19, 1963, TIAS 5466; Denmark, July oe 1964, TIAS 5612; 
Germany, Nov. 29, 1962, TIAS 5223; Greece, April 24, 1962, TIAS 5099: Treland, 
June 18, 1964, TIAS 5651; Italy, Nov. 23 1964, TIAS 5699; Netherlands, Feb. 6, 
1963, TIAS 5357, and May 20, 1963, TIAS 5358; Norway, March 1, 1963, TLAS 
5576; Portugal, Nov. 12, 1964, TIAS 5740; Spain, July 16, 1965, TIAS 5626; Sweden, 
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(friendship, commerce, and navigation) treaties that the United States 
has concluded with approximately forty states, including nine of the 
twelve states that have entered into the Savannah agreements.'° One pur- 
pose of these commercial treaties is to guarantee to the vessels of the 
treaty parties either national treatment or most-favored-nation treatment 
in relation to navigation rights. Specific provisions relate to such matters 
as the right of vessels of one party to enter the ports of the other, national 
treatment with respect to port charges, national and most-favored-nation 
treatment regarding the carriage of cargo between the parties, reservation 
of the coasting trade to national vessels, and the right of refuge in the 
event of force majeure.“ 

So long as the Savannah is operated as a commercial merchant vessel, 
it is entitled to the rights set forth in these treaties. Because these treaties 
are silent on the question of public liability for nuclear incidents, they are 
not adequate to cover all of the possible legal issues that might arise con- 
cerning the operation of the Savannah. 

One part of the treaty pattern that does have a direct relation to the 
Savannah agreements is the International Convention for the Safety of Life 
at Sea, concluded in London in 1960. This multilateral convention, which 
replaces earlier conventions on the subject, sets forth guidelines for the 
operation and safety of nuclear-powered merchant vessels. All of the states 
that have concluded the Savannah agreements are also parties to the Lon- 
don convention.** 

One other multilateral convention that is also part of the treaty back- 
ground for the Savannah agreements is the International Convention for 
the Unification of Certain Rules Relating to the Limitation of the Liability 
of Owners of Seagoing Vessels, concluded in 1924. Although the United 
States is not a party to this convention, the convention establishes the 
precedent of prescribing by international law a limit on the liability of a 
shipowner in the event of disaster.‘* This precedent is observed in the 
Savannah agreements. 


1. Liability provisions 


As has been indicated, the Savannah agreements relate to two sub- 
stantive matters: the public liability of the United States in the event of a 


10. The states are Belgium, Denmark, Germany, Greece, Ireland, Italy, the 
Netherlands, Norway, and Belgium. The authoritative work on commercial treaties 
is Wilson, United States Commercial Treaties and International Law (1960). 

11. See Piper, “Navigation Provisions in United States Commercial Treaties,” 11 
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nuclear incident involving the vessel, and the operational and safety pro- 
cedures that will be observed while the vessel is in a foreign port. The 
provisions regarding liability for a nuclear incident make two significant 
contributions to the development of international law. First, like the 
1924 convention, they establish a limit to the aggregate liability of the 
shipowner in the event of a nuclear incident. Second, they curtail the 
sovereign immunity of the owner by providing that in the event of a 
nuclear incident in personam suits may be instituted against the owner in 
the local courts. The agreements thus contain provisions to the advantage 
of both parties. The United States is benefited by the limited liability, and 
the host state is benefited by United States submission to the local courts. 

The importance of the liability arrangements is underlined in nine of 
the agreements by the provision that in the event the indemnification 
agreement between the Atomic Energy Commission and the Maritime Ad- 
ministration is terminated, the United States will not permit the Savannah 
to enter the ports of the host state unless a similar indemnification agree- 
ment with the operators of the vessel or some other indemnification 
agreement that is acceptable to the host state is concluded.* The im- 
portance of such provisions is also illustrated by the cancellation of a pro- 
posed visit by the Savannah to Turkish ports in 1965. The explanation for 
the cancellation was that the two governments were unable to conclude a 
liability agreement. The Turkish government apparently wanted the United 
States to assume unlimited liability for any nuclear incident.*® 

All of the agreements specify that the aggregate liability of the United 
States in the event of a nuclear incident is $500,000,000 and cite the ap- 
propriate statutory provisions. This amount was set forth by Congress in 
P.L. 85-602 in which it authorized the Atomic Energy Commission to 
enter into an indemnification agreement with the operators of the Sa- 
vannah. In line with the statutory mandate, the AEC entered into an 
indemnification agreement first with the Maritime Administration and since 
1965 with the First Atomic Ship Transport, the present operators of the 
vessel.*° 

Because the public liability provisions relate to a “nuclear incident” 
the agreements define the term by reference to P.L. 85-256: “an oc- 
currence... causing bodily injury, sickness, disease, or death, or loss of or 


14. The provisions on this matter are in the agreements with Denmark, Ger- 
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damage to property, or for loss of use of property, arising out of or re- 
sulting from radioactive, toxic, explosive, or other hazardous properties 
of source, special nuclear, or byproduct material.” ‘7 

With regard to the judicial procedure for the settlement of liability 
claims, all of the agreements stipulate that the United States will submit 
to the courts of the host state or any other competent judicial organ for 
the legal action in personam arising out of a nuclear incident caused by the 
Savannah in the territorial waters of the host state or outside of the ter- 
ritorial waters if the damage therefrom is sustained in the host state. In 
every agreement but one, that with Belgium, the United States specifically 
agrees not to invoke its sovereign immunity as a defense and not to in- 
voke the provisions of either the law of the host state or any other law re- 
lating to the limitation of shipowner’s liability. 

That the U.S. government should submit to in personam legal action in 
foreign courts involving injuries caused by a public vessel of the United 
States is not a marked departure from established law and practice. Under 
the Public Vessels Act, 1925, the government may be sued in U.S. courts 
by its own nationals for damages caused by public vessels. Aliens may 
bring similar suits in U.S. courts if the court is satisfied that the alien’s 
government under similar circumstances permits U.S. nationals to in- 
stitute suits in its courts.‘* Willingness to submit to local courts is also 
compatible with the restrictive approach to sovereign immunity that is set 
forth by the State Department in the Tate letter ‘° and in the waiver of 
immunity provisions incorporated in the commercial treaties concluded 
by the United States since 1945.?° 

The agreements should not be interpreted as amounting to a com- 
plete waiver of immunity from local courts by the United States for any 
incident relating to the Savannah. The significant point is set forth in 
the Norwegian agreement and appears to be implied in the other agree- 
ments also that in the event of claims in excess of the aggregate maximum, 
the United States reserves the right to claim any immunity to which it 
might be entitled.*t A somewhat similar provision is set forth in the 
Swedish agreement, and also appears to be implied in the other agreements, 
that the United States is not precluded from seeking to apply the established 
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principles of law in the event of a non-nuclear incident involving the 
Savannah.” If it is so desired, the United States would apparently be free 
to invoke its sovereign immunity in such cases. 

Several of the agreements contain additional provisions that augment 
or clarify the. general liability provisions. In three agreements, those with 
Greece, Norway, and Spain, the right of local nationals or resident aliens 
who suffer injuries as a result of a nuclear incident to institute suits in 
U.S. courts for compensation under U.S. law is recognized. Such a suit 
is not permitted if a similar suit is pending in the local courts and will not 
bring additional monetary benefits. The liability of the United States is 
still limited to the aggregate amount of $500,000,000. 

In four of the agreements, those with Belgium, Ireland, Sweden, and 
the United Kingdom, there is a general provision requiring the prompt 
execution of any judgment rendered against the United States. Such a 
provision recognizes the view taken by some courts that the consent by a 
foreign government to be sued in local courts does not imply consent to 
the execution of the judgment and accordingly precludes the assertion of 
sovereign immunity to prevent the execution of a judgment.”* The agree- 
ment with Sweden also provides that at the option of the claimant, the 
judgment may be paid in Swedish currency or in the currency of the 
habitual residence of the claimant.** 

Some of the agreements recognize the established procedures of ad- 
jective law as alternative means for the settlement of claims in the event 
of a nuclear incident. In the agreements with Greece, Norway, and Spain 
there is a provision that the state may negotiate a lump sum arrangement 
with the United States for the resolution of the claims. Such arrangements 
may depart from the established rules of adjective law in that the state 
may negotiate on behalf of its nationals as well as resident aliens who 
suffer injury in the nuclear incident. The agreement also provides that 
“in such negotiations, the question of liability and amount of damage 
shall be subject to the mutual agreement of the two Governments in ac- 
cordance with general principles of international law.” *° The more gen- 
eral language in the Irish agreement that the government of Ireland retains 
its right under international law to settle the claims under “generally ac- 
cepted principles of law and equity” would appear to permit not only a 

22. Art. II B. 
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lump sum arrangement but also the establishment of an international claims 
tribunal.?° 


2. Operational and safety provisions 


While the operational and safety articles of the Savannah agreements 
may not constitute as significant a contribution to the development of in- 
ternational law as the liability portions, they are nevertheless important 
for the establishment of procedural rules for the safe operation of nuclear- 
powered merchant vessels. The international legal framework for these 
rules was constructed in London in 1960 with the conclusion of the new 
International Convention for the Safety of Life at Sea. Chapter VIII of 
this convention relates to the operation of nuclear-powered vessels, ex- 
cept ships of war.” In all but two of the agreements, those with Ireland 
and Sweden, the international convention is specifically cited with the 
provision that the principles and procedures in Chapter VIII will govern 
the visit of the Savannah.”® 

The agreements with Ireland and Sweden are unlike the other agree- 
ments in that they do not contain provisions relating to operational and 
safety matters. The agreement with Ireland pertains only to the liability re- 
quirements. The single operational article in the Swedish agreement sets 
forth that the visit of the Savannah is subject to the issuance of a license 
by the Swedish government in accordance with the Swedish Atomic Energy 
Act of 1956. The operation of the vessel in Swedish waters is to be in 
accordance with the provisions of the license.*® Notwithstanding the ab- 
sence of specific operational provisions in both treaties, it is clear that the 
actual procedures employed during visits are compatible with the opera- 
tional provisions set forth in the other agreements. This is the case because 
both Ireland and Sweden are parties to the International Convention for 
the Safety of Life at Sea. 

The basic guidelines relating to the safe operation of a nuclear vessel 
as set forth in the convention are that (1) nuclear ships shall be subject 
to special control before entering foreign ports to the extent necessary to 


26. Art. 2 (7). 27. 16 UST 185, 538. 
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convention was somewhat premature. At the time the agreements were concluded, 
the convention had not yet entered into force. It is in force at the present time and 
all of the states that are parties to the Savannah agreements are also parties to the 
convention. 

29. Art. II. 


240 Don C. Piper 


determine that there is a valid Nuclear Ship Safety Certificate for the 
vessel and that there is no unreasonable hazard to the crew, vessel, or 
environment; (2) the operators of the vessel must prepare a safety assess- 
ment that will permit evaluation by the host government of the nuclear 
power plant and the safety of the vessel to ensure that a visit of the vessel 
entails no hazards or dangers to the crew, passengers, vessel, or environ- 
ment; (3) the operators must prepare and maintain an operating manual 
for the nuclear power plant; and (4) in the event of a nuclear accident 
that could lead to an environmental hazard, the master of the vessel must 
inform the authorities of the host state whether the ship is in the waters 
of the host state or approaching the waters in a damaged condition. 

The bilateral agreements thus are not an innovative contribution to 
the operational regulations of the nuclear vessel; rather, they are an ex- 
tension and elaboration of the general guidelines set forth in the interna- 
tional convention. 

Like the international convention, the bilateral agreements contain 
operational and safety requirements. The former deals primarily with the 
procedure for entry of the vessel and the use of port facilities. In all the 
agreements but one, that with Ireland, there is provision that the entry 
of the Savannah into the ports or territorial waters of the host state shall 
be with the prior approval of the host state. In eight of the agreements the 
host state retains the right to designate the ports that the Savannah may 
visit.2° The reference in the Netherlands agreement to the port of Rotter- 
dam is the only instance of a reference to a specific port. That agreement 
also permits the Savannah to pass through Netherlands waters on a visit 
to Belgian ports.*1 The agreement with Germany stipulates that the Sa- 
vannah must approach the German coast via routes specified by the 
German government and must give thirty-six hours’ notice of its expected 
time of arrival.*? 

A general provision in most of the agreements is that the local au- 
thorities must prepare the port for the proposed visit and make all arrange- 
ments for fire and police protection and crowd control. Control of public 
access to the vessel is the responsibility of the master. 

The safety provisions of the agreements relate to five matters: the 
preparation and submission of a safety assessment, the right of inspection, 
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the discharge of nuclear waste materials, the notification of casualties, and 
the right of repair. 

With regard to the safety assessment, the agreements stipulate that 
the prior submission of such an assessment is necessary to enable the host 
government to ascertain whether or not the vessel may make a visit. While 
the vessel is in the territorial waters of the host government, the competent 
authorities have the right of “reasonable access” to the vessel to examine 
its operating records and program data to ensure that the vessel is being 
operated in accordance with all the safety requirements. The language 
here may not be interpreted to mean that the local authorities have the 
right to inspect the nuclear power plant itself. Inspection of the power 
plant might be prohibited for either security or safety reasons. The agree- 
ments are also clear that there shall be no discharge, without the specific 
permission of the host state, of radioactive liquid or solid material from 
the vessel while it is in the territorial waters of the host state. The agree- 
ments with Belgium and the Netherlands contain a similar restriction on 
the discharge of radioactive gaseous materials. The agreements with Italy 
and Germany permit the discharge of radioactive gaseous materials so 
long as the discharge is below permissible levels as specified by the local 
authorities. Any discharge in excess of the permissible level requires the 
prior approval of the local authorities. In one agreement, that with the 
United Kingdom, there is a provision for the local removal of the waste 
material. This is possible because the United Kingdom has developed an 
extensive nuclear technology and operates its own nuclear facilities. 

Repair work on the Savannah within the waters of the host state is 
generally permitted but with some reservations that appear to limit the 
recognized right of a disabled vessel to seek repairs. These reservations 
illustrate the concern of several states about the prolonged presence in 
their territory of a nuclear-powered vessel. Repair work must be per- 
formed by local contractors who have been approved by the host state. 
The agreements with Spain and Greece provide that the host state retains 
its “sovereign right” of forbidding the servicing and maintenance of the 
vessel in territorial waters if it would be incompatible with public safety. 
The Norwegian agreement stipulates that the appropriate authorities must 
be informed of any proposed repairs and must agree to any repairs that 
would prolong the stay of the vessel. The agreements with Belgium and 
the Netherlands provide that if the repairs impair the ability of the vessel 
to sail under its own power, the vessel must conform to regulations of the 
local authorities. 
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The agreements also provide that the master of the vessel will in- 
form the local authorities of any accident likely to cause an environmental 
hazard while the vessel is in or approaching territorial waters. 


3. Agreements relating to the private use of the N.S. Savannah 


On July 1, 1965, the Savannah was chartered to the First Atomic Ship 
Transport and began regular commercial service. Although the vessel is 
now employed by a private corporation for private gain, it is still owned 
by the Maritime Administration. Consequently, it is still the U.S. govern- 
ment, as the shipowner, that must assume the ultimate liability for injuries 
in the event of a nuclear incident. To provide for the liability, the Atomic 
Energy Commission terminated the indemnification agreement with the 
Maritime Administration and entered into a similar indemnification agree- 
ment with the First Atomic Ship Transport. 

Because of the private operation of the Savannah, three states, Greece, 
Italy, and the Netherlands, apparently were uncertain whether the liability 
provisions of the existing arrangements were applicable or adequate to the 
new situation and sought new agreements with the United States. These 
new agreements formally assure the mentioned states that there is in effect 
an indemnification agreement between the Atomic Energy Commission and 
the private company for the aggregate amount of $500,000,000 and that 
the U.S. government will accordingly provide compensation to the men- 
tioned limit for liability which a local court might declare. Moreover the 
agreements guarantee that the operator will submit to the jurisdiction of 
the local courts in in personam actions involving a nuclear incident to 
the limit of the indemnification agreement. 

The agreements with the Netherlands and Italy were concluded on 
September 8, 1965, and December 6, 1965.** The former agreement pro- 
vides that the liability agreement of February 6, 1963, is applicable to the 
new situation with the understanding that the indemnification agreement 
between the Atomic Energy Commission and the Maritime Administration 
has been replaced by an agreement with the private operators. Second, 
the operational agreement of May 20, 1963, is considered to be inap- 
plicable in view of the new arrangement.** Third, the new agreement pro- 
vides that it shall remain in force until December 31, 1965. Notwith- 
standing this termination date, the agreement is listed in the 1967 edition of 
Treaties in Force. 


33. Netherlands, TIAS 5892; Italy, TIAS 5938. 
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The agreement with Italy declares that the earlier agreement is in- 
applicable to the new situation but affirms that there is a new indemnifica- 
tion agreement in effect and that within the $500,000,000 limitation the 
operator of the vessel shall be subject to the local courts and will not 
invoke any provision of Italian law or any other law relating to the limita- 
tion of shipowner’s liability. Thus it serves to bring up to date the standard 
liability provisions. 

It is reasonable that Italy and the Netherlands, of the twelve states 
that had concluded Savannah agreements, should be the two to seek new 
agreements. The earlier agreements with the two states did not contain 
the stipulation that the United States would prohibit the visit by the 
Savannah in the event the indemnification agreement with the Maritime 
Administration was terminated and not replaced by a similar agreement. 
In the absence of such a provision these states could not be assured that 
the change in status of the Savannah did not mean a termination of the 
indemnification arrangements. Other states could be assured that in the 
event of a visit by the Savannah under private charter a suitable indemnifica- 
tion agreement was in effect. 

The agreement with Greece, concluded January 12, 1967, is similar in 
substance to the Italian agreement but does introduce one innovation.** 
Unlike all of the other Savannah agreements, this agreement distinguishes 
between the liability of the shipowner and of the operator in an attempt 
to limit the international liability of the operator. The agreement follows 
the general pattern of stating that in an in personam suit the operator shall 
not invoke the provisions of Greek law or any other law relating to the 
limitation of shipowner’s liability but adds “except national law or inter- 
national treaty providing for limitation of the liability of the operator of a 
nuclear ship.” The reference to national law is to the U.S. statutes that 
provide that in making an indemnification agreement with a private op- 
erator the Atomic Energy Commission may require the operator to carry 
financial protection. The liability of the United States is reduced by the 
amount of financial protection in excess of $60,000,000 that the operator 
is required to provide. The purpose of the exception in the agreement is 
to limit the liability of the operator to the amount of financial protection 
required by the Atomic Energy Commission.** 

It has been mentioned that since the Savannah has been under private 
charter, it has visited ports in Europe as well as ports in Tunisia, Korea, 
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Taiwan, and the Philippines.*’ Visits to the listed states were made even 
though there are no formal agreements on the matter in force between 
the United States and the host state. Visits to these states and to others 
as well have been arranged by an informal exchange of correspondence 
between the Maritime Administration and the host government. This cor- 
respondence spells out essentially the same points that are incorporated in 
the formal exchanges of notes, i.e., the safety procedures and arrangements 
for the vessel, the nature and extent of U.S. liability, and the willingness 
of the operator to submit to in personam suits in the event of a nuclear 
incident. If the host government agrees, the informal correspondence is 
regarded as a sufficient basis for visits by the vessel. If the host govern- 
ment prefers a more formal arrangement, a formal exchange of notes 
similar to those discussed above and constituting an international agree- 
ment is concluded. It is understandable that the European states have 
been the ones that have requested the more formal exchange of notes; 
these states are more likely than the newer states to have a well-developed 
corpus of law relating to public liability and thus prefer to have the 
liability provisions spelled out in a legally binding instrument. 

It should also be pointed out that the mentioned states are also parties 
to the International Convention for the Safety of Life at Sea. Conse- 
quently they are party to the established guidelines for the operation and 
safety of nuclear vessels. 

Although the informal exchange of correspondence between the 
United States and the host state may be a sufficient foundation for a visit 
by the Savannah, the formal exchange of notes would appear to be more 
beneficial in the long run. These agreements, incorporated into the corpus 
of particular international law, are a contribution to the development of 
that law and provide a possible foundation for the evolution of general 
rules of international law on the same subject. 

The contribution that the formal agreements make to the progressive 
development of international law may be observed in several ways. They 
provide legal precedent that is useful for other states. By references to the 
“general principles of international law” or to the “accepted principles of 
law and equity,” they reaffirm support for the established rules of inter- 
national law relating to the settlement of international claims. In addition, 
they indicate the interest of the parties in encouraging the conclusion of a 
multilateral convention relating to the operational and liability require- 
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ments for nuclear-powered merchant vessels. The agreements provide that 
in the event of the conclusion of a multilateral convention relating to the 
liability or operational aspects of a nuclear-powered merchant vessel to 
which both states are parties, the bilateral agreement, if necessary, will be 
amended to conform to the multilateral convention. 

In view of the International Convention for the Unification of Certain 
Rules Relating to the Limitation of the Liability of Owners of Seagoing 
Vessels, which limits the liability of owners of conventional merchant ves- 
sels,?® and the International Convention for the Unification of Certain 
Rules Relating to International Transportation by Air, which limits the 
liability of international air carriers,** the conclusion of a similar inter- 
national convention to limit the liability of the owners or operators 
of nuclear-powered merchant vessels would appear to be logical and 
beneficial. 


38. Cited in n. 13 supra. 
39. 49 Stat. 3000. 


William Hays Simpson* Treaties, tariffs, 
and cotton 


Early in American history Congress felt disposed to place a tax on imports 
of cotton goods. In March, 1791, a law was enacted which provided that 
a duty of 7.5 per cent ad valorem be laid on manufactures of cotton 
brought into the United States.! An act of 1794 provided for a 5 per cent 
ad valorem tax, and an act of 1804 exempted from duty, among other 
commodities, rags of cotton.? 

For well over a century thereafter the tariff act served as the basic 
legal instrument of American foreign economic policy with respect to 
cotton and the cotton industry. 


1. Tariffs 


Before and during the War of 1812 a rapid growth occurred in the 
number of spindles in operation in the United States. This growth stopped 
when peace was made in 1815. Foreign imports took a large part of the 
market and many mills closed. Assistance was sought from Congress, and 
the act of 1816 was passed. This act provided for a duty of 25 per cent 
ad valorem for three years, at the end of which time the duty would be 
20 per cent under certain conditions. The act further provided that cloths 
costing less than 25 cents a square yard should be deemed to have cost 25 
cents a square yard (for the purpose of determining the duty to be charged), 
and also unbleached and uncolored cotton twist and all bleached or colored 
yarn which cost less than 60 or 75 cents per pound, respectively, should 
be deemed to have cost 60 or 75 cents per pound, and duty thereon be 
charged accordingly.® 

During the decade following the passage of the act of 1816, the price 
of cotton declined, thus making the minimum duty proportionally greater. 
The importation of certain kinds of cotton cloths, therefore, was no longer 
profitable. The fall in price brought financial problems to some manu- 
facturers, and additional protection was sought. Accordingly, an act of 
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1824 raised the minimum valuation to 30 cents per square yard. This 
minimum was increased 5 cents per square yard in 1828.4 

The act of 1842 provided, with a few exceptions, for a 30 per cent 
ad valorem duty on all manufactures of cotton and goods in which cotton 
was a component part. Some changes, however, were made by the act of 
1861 in which various categories of cloth were established with duty levied 
from one to four cents per square yard. The act provided for an additional 
charge of one-half of one cent if the cloth was bleached; and cloth printed, 
colored, or stained was subject to an additional 10 per cent tax.® 

During the American Civil War the price of cotton, of course, increased 
as also did the duty on cloth, as provided for by the act of 1864. In addition 
to a tax ranging from five to seven and one-half cents per square yard 
was a 20 to 35 per cent ad valorem tax, depending upon the classification 
of the cloth.® 

The act of 1872 provided for a 10 per cent reduction in duties imposed 
upon all manufactures of cotton of which cotton was the component part of 
chief value. Later, in 1883, the duty of common grades of goods was re- 
duced to 25 cents. However, while the duty on this type of cloth, which 
could be produced competitively in this country, was reduced, it was in- 
creased on other grades. For example, the duty on cotton laces, em- 
broideries, and trimmings, which had been 35 per cent, was increased to 
40 per cent ad valorem. On such garments as stockings, shirts, hose, web- 
bing, cotton cords, and braids, a 35 per cent ad valorem tax was levied.’ 

Legislation passed by Congress in 1890 both raised and lowered rates. 
The duty on a cheap grade of unbleached cotton was reduced from 2.5 to 
2 cents a yard, but on the highest grade of cotton prints the duty was in- 
creased from 6 to 6.75 cents a yard. On various cotton materials the duty 
ranged from 35 to 50 per cent ad valorem.® 

The Wilson Act of 1894 reduced the specific duties for the heavier 
fabrics, but the tax on the finer grades remained about the same as they 
were in 1890. The ad valorem rates on the better materials were reduced 
by about 10 per cent. It is estimated, however, that the average duty col- 
lected in 1895 on all cotton cloth was about 41 per cent.® 

The act of 1897 left unchanged the duty on cloth containing less than 
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two hundred threads to the square inch. Specific duties on heavier cloth 
were about 1 per cent higher than they were in 1894. Especially heavy 
rates were established on cotton stockings, velvets, corduroys, and other 
materials by combining specific and ad valorem duties. Cotton ware not 
otherwise provided for enjoyed a cut in duty from 50 per cent in 1890 to 
45 per cent in 1897.'° The tariff act of 1909 brought both increases and 
decreases in duties. There was, for example, a reduction in the duty on the 
coarser varieties of gray corded yarn and a 10 per cent reduction on card 
laps, sliver, and roving. 

The duties on cotton were based on the number of threads per square 
inch. Six classes were established, and each class was subdivided into 
gray, bleached, and colored cloth; each subdivision was graded according 
to weight or value, or both. The ad valorem tax in each class was increased. 
The duty of an extra cent per yard was placed on mercerized cotton. 

Advances in the duties on hosiery were made in the act of 1909. On 
one class there was a duty of 70 cents per dozen plus 15 per cent, which 
amounted to at least 88 per cent, as compared with 68 per cent under the 
act of 1897. On the second-class hosiery (valued at from $1 to $1.50 per 
dozen pairs), the duty was raised from 60 cents plus 15 per cent, to 85 
cents plus 15 per cent, and on the third class (valued at from $1.50 to $2 
per dozen pairs), from 70 cents plus 15 per cent, to 90 cents plus 15 per 
cent. Generally speaking, the reductions in duties on cheaper cotton goods 
were of little importance, while duties on the higher-priced goods were 
raised 5 to 10 per cent and the duties on cheaper cotton hosiery about 
20 per cent." 

The act of 1913 reduced duties on a number of items. For example, 
the rate was reduced on cotton material with counts from 9 to 19, 7142 
per cent ad valorem; from 20 to 39, 19 per cent ad valorem; from 40 to 49, 
15 per cent ad valorem. The rates rose progressively to 25 per cent on 
yarns and to 272 per cent on plain cloths. A 30 per cent duty was placed 
on bleached, dyed, printed, or mercerized cloth. On ordinary stockings the 
rate was 20 per cent, but on fashioned hosiery the rates were higher—30 
per cent if not valued at more than 70 cents per dozen pairs, 40 per cent 
if not valued at more than $1.20 per dozen pairs, and 50 per cent if the 
value exceeded $1.20. Cotton knit goods and wearing apparel were taxed 
at 30 per cent ad valorem.’? 
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The act of 1922, like the act of 1913, provided for ad valorem rates 
on a progressive scale. The rates ranged from 5 per cent on the coarsest 
yarns to 45 per cent on the finest cloth; but in no case should the duties 
exceed 45 per cent ad valorem on cotton cloth.1* Knit goods and wearing 
apparel were limited to a 45 and 35 per cent ad valorem tax. The duty on 
fashioned hose was set at 50 per cent ad valorem. 

The general arrangement of duties established in 1922 was retained 
in the 1930 tariff act but at somewhat higher levels. For example, the duties 
on tapestries and other Jacquard-figured upholstery cloths was increased 
from 45 to 55 per cent and on cloth containing wool from 40 to 60 per 
cent. On finer goods the increase in duties ranged from 17 to 22 per cent 
ad valorem.'* Generally, the tariff act of 1930 provided higher rates for 
the higher-priced than for the lower-priced cloths on the assumption that 
the difference between domestic and foreign costs was greater for the 
higher-priced goods because a larger proportion of their cost consisted of 
labor. The situation changed, however, when Japan began to put medium- 
and low-priced goods on the markets of the world, since wages were lower 
there than in America or in European countries. This problem was met 
by the President acting under authority vested in him by the act of 1930 
which empowered him after an investigation by the Tariff Commission to 
proclaim changes in rates of duty if he thought it necessary to equalize 
differences in costs of production.*® 

A few years after enactment of the Hawley-Smoot tariff act of 1930, 
Congress endorsed the reciprocal trade agreements program. Thereafter, 
treaties found increasing use as an instrument for implementing U.S. foreign 
economic policy. 


2. Treaties 


During the 1930’s and 1940’s executive agreements concluded under 
the Reciprocal Trade Agreements Act of 1934 resulted in many reductions 
on a bilateral basis of the tariff rates set in the act of 1930.1° Despite such 
reductions, the U.S. government felt the necessity for additional reductions 
in trade barriers after World War II. Therefore, in 1947, the United States 
invited twenty-three nations to negotiate reciprocal trade agreements with 
it, and among themselves, at Geneva. At this meeting the General Agree- 
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ment on Tariffs and Trade was concluded. Among other things, it estab- 
lished rules concerning imposition of internal duties and trade restrictions, 
import quotas, and operation of exchange controls. 

An increase in cotton imports, especially fabrics, led to the negotiation 
in 1959 between the United States and Japan of a quota system covering all 
categories of cotton textile exports from Japan to the United States. This 
“voluntary” agreement provided for a quota of 225 million square yards of 
cotton fabric, both in the form of yard goods and some types of make-up 
goods. Italy, an important source of velveteen, voluntarily limited its ex- 
ports of the fabric to the United States to about 1.4 million yards.*” 

While the voluntary quotas imposed on Japan and Italy limited the 
flow of cotton fabrics from these countries to the United States, imports 
continued to rise from such other places as Hong Kong, India, Portugal, 
Spain, and Pakistan. It was, therefore, obvious that the bilateral agree- 
ments were not effective in lowering textile imports into the United States. 

Problems concerning the textile industry became more serious. A 
favorable balance of trade in textiles in 1950 of $183,000,000 had by 
1960 deteriorated to an unfavorable balance of trade of $374,000,000. 
Numerous textile mills had closed and profits were low. These problems 
demanded attention. On May 2, 1961, President Kennedy announced a 
seven-point program concerning the textile industry, point six of which 
dealt with foreign trade. With respect to foreign trade the President said 
that he had “directed the Department of State to arrange for calling an 
early conference of the principal textile exporting and importing countries. 
This conference will seek international understanding which will provide 
a basis for trade and will avoid undue disruption of established industries.” 

Accordingly, a conference of sixteen important importing and exporting 
countries met in July, 1961, and adopted the International Textile Agree- 
ment, a short-term arrangement for a twelve-month period, beginning 
October 1, 1961. Under this agreement the contracting countries agreed 
to deal with immediate problems relating to cotton textiles through inter- 
national action designed (1) to increase significantly access to markets 
where imports were at present subject to restriction; (2) to maintain or- 
derly access to markets where restrictions were not at present maintained; 
and (3) to secure from exporting countries—where necessary—a measure 
of restraint in their export policy to avoid disruptive effects in import 
markets.7® 
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By terms of the arrangement a participating country could request any 
other participating country to restrain imports if unrestricted imports of 
cotton textiles were causing, or threatening to cause, disruption in its 
domestic market. Imports were not to be cut below the level of the twelve- 
month period ending June 30, 1961, and the agreement covered 64 cate- 
gories of cotton textile products. Restriction of imports by category of 
product was specified. 

A country requested to restrain its exports to a stated level was per- 
mitted to exceed that level for any category by 5 per cent, provided its 
total exports to the requesting country did not exceed the aggregate for 
all categories. The participating countries also agreed to take action to 
“prevent circumvention or frustration of the short-term arrangement by 
non-participants, or by transshipment, or by substitution of directly com- 
petitive textiles.” The agreement further stipulated that it “is intended by 
the participating countries that this procedure will be used sparingly, with 
full regard for their agreed objective of attaining and safeguarding maxi- 
mum freedom of trade, and only to avoid disruption of domestic industry 
resulting from an abnormal increase in imports.” 

The criteria for the determination of “market disruption” was (1) a 
sharp and substantial increase of imports of particular products from 
particular sources; (2) the products must be offered at prices which were 
substantially below those prevailing for similar goods of comparable quality 
in the market of the importing country; (3) there must be serious damage 
or threat of serious damage to domestic producers; (4) the price differen- 
tials must not arise from governmental intervention in the fixing or forma- 
tion of prices or from dumping practices. Under provisions of this agree- 
ment the United States banned imports of eight categories of cotton textiles 
from Hong Kong, effective March 3, 1962. 

Shortly after the Geneva meeting in 1961 the United States concluded 
a new bilateral agreement with Japan to become effective during 1962.'° 
Japan agreed to an over-all limit of exports to the United States for 1962 
of 275 million square yards. It was specified that about 46 per cent of this 
amount was to be in the form of cotton cloth, 36 per cent woven apparel, 
and the remaining 21 per cent in the form of made-up goods, knit goods, 
and miscellaneous cotton textiles. It was also agreed that if, as a result 
of these ceilings, Japan felt a third country was afforded an inequitable 
opportunity to increase exports of cotton textiles to the United States, the 
U.S. government would take appropriate action. The United States- 
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Japanese agreement further provided that, should excessive concentration 
of cotton textile exports in any particular items (except those for which 
specific ceilings were established) cause or threaten disruption of the U.S. 
market, the U.S. government could call for consultation with the Japanese 
government to determine the appropriate course of action. Pending agree- 
ment on further action, the Japanese government agreed to hold exports 
of the items in question at 110 per cent of the level reached during the 
twelve months prior to consultation. 

To care for certain problems of the cotton industry after the expiration 
of the short-term cotton textile agreement, the Cotton Textile Committee 
of the General Agreement on Tariffs and Trade negotiated at Geneva the 
Long-Term Cotton Textile Arrangement on February 9, 1962.2° This 
agreement became effective October 1, 1962, for a five-year period. By 
October 1, 1962, the United States, Belgium, Canada, Denmark, France, 
the Federal Republic of Germany, India, Israel, Italy, Japan, Luxembourg, 
the Netherlands, Norway, Pakistan, Portugal, Spain, Sweden, the United 
Arab Republic, and the Kingdom of Great Britain and Northern Ireland 
accepted or acceded to the long-term arrangements. 

This agreement was similar to the short-term arrangement. Both con- 
tained provisions to avoid circumvention of the agreement by transshipment 
or re-routing, substitution of competitive textiles, and action by non- 
participants. Under this agreement importing nations threatened by or 
subjected to market disruption on any category of cotton textiles could 
freeze imports for one year to the level of the first twelve of the preceding 
fifteen months. If these conditions continued, the freeze could be extended 
for another year. Decisions in such instances could be made unilaterally 
by the importing nations. While decisions affecting imports were made 
unilaterally, the Cotton Textile Committee of GATT was empowered to 
supervise the implementation of the agreements. This committee, made up 
of representatives of the countries party to the arrangement, could also 
undertake such studies on trade in cotton textiles as participating countries 
decided, could collect statistical and other information necessary for the 
discharge of its functions, and was empowered to request the participating 
countries to furnish such information. 

Article 4 permitted participating countries to enter into mutually 
acceptable agreements on other terms not inconsistent with the basic ob- 
jectives of the arrangement. The contracting countries, however, were 
required to keep the Cotton Textiles Committee fully informed of such 
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agreements as had a bearing on the operation of the Long-Term Cotton 
Textile Arrangement. Pursuant to Article 4, by an exchange of notes 
between representatives of this country and foreign countries, the United 
States consummated textile agreements with twenty signatories: Taiwan, 
Colombia, Greece, Hong Kong, India, Israel, Italy, Jamaica, Japan, Korea, 
Malta, Mexico, Pakistan, the Philippines, Poland, Portugal, the Ryukyus, 
Spain, Singapore, Turkey, the United Arab Republic, and Yugoslavia. 

These exchanges of notes, based on discussions between representatives 
of the contracting countries, propose to provide for an orderly development 
of trade in cotton textiles between the United States and the other con- 
tracting countries. Usually the arrangements provide for limitation of im- 
ports in stated categories of cotton textiles for a designated period of time. 
An examination of the provisions of three of these agreements will be made, 
by way of illustration. 

The agreement with Turkey entered into on July 17, 1964, lists the 
limitation on exports of various categories of cotton textiles to the United 
States for a twelve-month period beginning July 1, 1964, and provides 
that such may be increased by 5 per cent for the twelve-month period 
beginning July 1, 1965. At the end of each subsequent twelve-month period 
these limitations can be increased 5 per cent over the levels of the im- 
mediately preceding twelve-month period. Each government has agreed to 
supply data requested by the other government and to consult on the 
implementation of the agreement. This agreement was to remain in force 
until June 30, 1967, and has been renewed. Either government is em- 
powered to propose revision in its terms no later than 90 days prior to the 
beginning of a new twelve-month period. By written notice given 90 days 
prior to the beginning of a twelve-month period, either government may 
terminate the agreement effective at the beginning of the twelve-month 
period.* 

The second and more recent agreement resulted from bilateral talks 
held in Bogota between representatives of Colombia and the U.S. Depart- 
ments of Commerce, Labor, and State. It was concluded by an exchange of 
notes between U.S. Ambassador C. T. Oliver and Colombian Minister of 
Foreign Affairs Fernando Gomez Martinez. This agreement, effective July 
1, 1965, covers sixty-four categories of cotton textiles and continued in 
force to June 30, 1969. Other features of the arrangement are: (1) During 
the first year of the agreement Colombia will limit its exports of cotton 
textiles to an aggregate of 24 million square yards equivalent and, within 
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this limit, to the following levels: (a) yarn (categories 1-4), 12 million 
square yards equivalent; (b) fabrics (categories S—27), 11.5 million square 
yards. (2) Within the aggregate and group limits, the agreement also pro- 
vides export ceilings for seven specific categories of cotton fabrics. (3) 
Colombia may exceed any of the group ceilings by 5 per cent so long as 
the aggregate volume of exports does not exceed the aggregate limit of 
24 million square yards. Similarly, Colombia may exceed any of the specific 
category ceilings by 5 per cent so long as the aggregate of the exports 
does not exceed the applicable limits for the fabric group. (4) During the 
first year of the agreement only, Colombia was to be entitled to export the 
following additional quantities to the United States: Categories 5 and 6, 
one million square yards (not more than 25 per cent shall be in category 6); 
category 22, four million square yards; and category 26, excluding duck, 
two million square yards. (5) A set of conversion factors is specified in 
the annex to the agreement to express various textile units in terms of 
square yard equivalent. (6) The two governments agreed on concentration 
of Colombia’s exports to the United States in categories for which the 
agreement provides no specific ceilings. (7) The aggregate, group, and 
category limits and ceilings were to be increased by 5 per cent for the 
second twelve-month period beginning July 1, 1966. For each subsequent 
year, each of the limits and ceilings will be increased by a further 5 per 
cent over those of the preceding twelve-month period. (8) The government 
of Colombia will endeavor to space exports evenly over each agreement 
year. (9) The two governments will exchange statistical information on 
cotton textiles as is required for the effective implementation of the agree- 
ment. (10) The exporting levels established by the bilateral agreement 
supersede the restraint actions taken by the U.S. government over the 
preceding twelve months with respect to cotton textile exports from Co- 
lombia pursuant to Article 3 of the Long-Term Cotton Textile Arrange- 
ment.?? 

The third agreement is that of March 15, 1967, concluded with Poland 
by an exchange of notes. During the first twelve-month period exports of 
cotton textiles from Poland to the United States were limited to five million 
square yards. Restrictions were placed on various categories and the gov- 
ernment of the Polish People’s Republic agreed to space exports to the 
United States within each category evenly throughout the agreement year. 
The two nations agreed to exchange data on the importation and exporta- 
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tion of cotton textiles and to consult on any question arising in the imple- 
mentation of the agreement.* 

As noted earlier, the Long-Term Cotton Arrangement of 1962 was due 
to expire by October 1, 1967. On April 3, 1967, the GATT Cotton Textiles 
Committee, after making a few minor changes, agreed on the text of a 
protocol providing for the prolongation of the Long-Term Arrangement on 
Cotton Textiles. The protocol covers an additional three-year period be- 
ginning October 1, 1967.74 


3. Cotton and Congress 


Despite the multilateral and bilateral international arrangements con- 
cluded in response to President Kennedy’s announcement of 1961, the loss 
in home markets to imported cotton textiles has not been balanced by 
developing foreign trade. The textile industry expanded in countries which 
had been good markets for American goods, and numerous countries raised 
duties on textiles. Even without trade restrictions which limit the export of 
American textiles, most foreign mills have competitive advantages in lower 
wage rates and, until recently, cheaper raw cotton. 

For some years the U.S. government operated a two-price system for 
raw cotton under which the American textile manufacturer paid more for 
cotton produced in this country than foreign competitors paid for the same 
cotton. For example, American mills were paying about 35 cents per pound 
for cotton grown in the United States when the world price was about 
8 cents per pound less. At the same time rigid import quotas on raw cotton 
made American mills captive customers of the cotton growers of this 
country, preventing them from taking advantage of lower world prices. The 
effect of this differential on imports is most obvious in the case of yarn 
imports where cotton is an important part of total costs. Since 1958, cotton 
yarn imports rose from 3.9 to over 104.4 million square yards equivalent. 
Congress finally acted to correct this hardship on the cotton industry 
by the passage of the Agriculture Act of 1964, which among other things 
authorized the Secretary of Agriculture through July 31, 1966, to make 
subsidy payments to domestic cotton mills on their purchases of U.S.- 
grown cotton.*° 

The Omnibus Farm Law passed in 1965 extended one-price cotton for 
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four years beyond July 31, 1966. Unlike the 1964 act, which offset a 
market support price by providing an “equalization” payment to domestic 
users and to exporters which brought their cotton costs down to the world 
price level, this act provided that the difference between the world price 
and the desired level of farm income be paid directly to the farmers.*° 

The industry, however, has reacted with alarm to the action taken on 
June 30, 1967, when the United States joined forty-five other nations in 
signing the agreements reached during the Kennedy Round of tariff nego- 
tiations. The United States and other countries agreed to cuts averaging 
about 35 per cent. Provision was included for about a 20 per cent cut in 
tariff on cotton textiles by the United States.?’ 

This reduction in tariff on cotton textiles has met with opposition. 
William J. Erwin, president of the American Textile Manufacturers Insti- 
tute, pointed out that textile imports have risen from 962 million equivalent 
square yards in 1961 to a current rate of 2.8 billion and the tariff cut can 
only make the situation worse.” Senator Ernest F. Hollings of South 
Carolina contended that unrealistic past textile import regulations were a 
factor in 50,000 layoffs in the United States textile industry during 1966, 
and negotiated decreases in cotton textile tariffs would cause further job 
losses.2® H. M. Jones, chairman of the International Trade Committee of 
the American Textile Manufacturers Institute, estimated that between 
300,000 and 400,000 jobs in textiles and supportive industries are being 
displaced by textile imports.*° However, Charles L. Harding, Jr., chairman 
of the board of Meinhard-Commercial Corporation, believes that difficulties 
growing out of lower tariffs will not be impossible to overcome. He con- 
tends that the reductions in tariffs by other nations should strengthen 
exports of U.S. textile and apparel products.** 

Congress has evidenced increasing concern over the problems caused 
by the rising tide of textile imports. Several bills have been introduced. 
Rep. Nick Galifianakis of North Carolina and Rep. Wilbur Mills of Ar- 
kansas have introduced bills to readjust textile import levels in the United 
States. Under these bills, the President would be authorized to make agree- 
ments with foreign countries establishing quotas. But, if after six months 
from the bill’s enactment, no significant agreements have been made, then 
the President is directed to limit textile imports from foreign countries to 
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the average annual quantity for the period 1961—1966.** Another bill 
introduced in the House, the Burke-Bates bill, would use a representative 
year prior to 1967 as the basis for the import total, leaving open to possible 
argument determination of the chosen period.** 

Although the bills introduced in Congress differ somewhat in approach 
to the problem, all emphasize the necessity for action to protect the Amer- 
ican textile industry from low-wage foreign competition. This objective 
is not necessarily incompatible with the over-all foreign economic policy 
aims of the United States since World War II, although it may portend 
for cotton and the cotton industry a shift in emphasis away from reduction 
of trade barriers to the structuring of an orderly production and marketing 
system on a worldwide basis. If so, cotton will likely follow wheat, coffee, 
sugar, and other products into the era of multilateral international com- 
modity control. 


32. H 11848 and H 11578, 90th Cong., Ist Sess. 
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Herman Walker* United States 
commercial treaties today 


The year 1968 marked the twentieth anniversary of the entry into force 
of the prototype of today’s United States commercial treaties—the Treaty 
of Friendship, Commerce and Navigation with the Republic of China, 
signed in 1946 at Nanking.* 

The fact that a treaty so labeled should have been made, or that it 
should have endured this long, is hardly of itself an event calling for 
commemoration. Dozens of commercial treaties have been concluded by 
the United States, beginning even before Independence and before the 
Constitution,? not to speak of those made by other nations old and new 
which have repeatedly found this treaty-type useful in their diplomacy. Nor 
is long life uncommonly their fate.* What lends the China instrument its 
notable significance is that it inaugurated a new series intended by the 
United States to be negotiated with as many countries as possible through- 
out the world, and cast in a “comprehensive” mold embodying a strengthen- 
ing of content and purpose over treaties of the same kind previously con- 
cluded. It blazed the trail for those to follow, and set a model for them 
to emulate. 

In their modern comprehensive form, commercial treaties assume a 
constitution-like character, serving as a broad-ranging code by which each 
contracting party is governed in dealing with the persons and interests to 
which the other contracting party is entitled to lend its diplomatic pro- 
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tection under international law in the many-faceted, non-public sector of 
international intercourse. On offhand impression, neither the generic “com- 
mercial” nor the appearance of “Commerce” and “Navigation” in the 
title is calculated to convey the full eclectic flavor of such a treaty or the 
sense of its scope. Trade, in its narrow meaning, and shipping account for 
only a fraction of the treaty’s concern. That concern, rather, is the “whole 
man” under the rule of law: his liberties, the respect due his person and 
property and conscience, the fair treatment of his products, his right to 
engage in peaceful pursuits for profit or for pleasure or charity, whether 
individually or in association or through the medium of juridical entities. 

Rule of law carries connotations of universality and durability. But 
commercial treaties are bilateral instruments negotiated individually coun- 
try by country, on terms suited to each and acceptable to it of its own free 
will as a matter of presumably deliberate policy. Hence, when the aim is a 
network of such treaties with numerous countries, it becomes important 
that they share a common denominator of substantive likeness threading 
through their pragmatic variations. It becomes important also that this 
common denominator reflect a spirit of moderation and measured fore- 
sight, to guard against the overreaching which can strain today’s premature 
commitment to the point of breakdown tomorrow. Otherwise, the notion of 
universality and constancy may be compromised, and the program fall 
short of realizing its potential for clarifying, crystallizing, and enlarging the 
generally accepted rules of law. The negotiating process becomes one of 
searching out and formalizing a consensus about legally defined precepts of 
just dealing on which those who honor the law can alike take their stand, 
at its best a reasoned colloquy to which the spirit of marketplace haggling 
for crass or transient advantage is alien. 

To be sure, as would any responsible government, the United States 
also conceived the treaties as forwarding the national interest. Otherwise, 
there would have been no utility in taking the trouble to carry them through 
all the laborious steps of drafting, negotiation, and ratification. But by the 
same token, to be negotiable they had to be cut to a measure suiting also 
the interests of each treaty partner. Given the aim of a network of treaties 
with numerous countries, interlinked by a common denominator of prin- 
ciple, it was likewise necessary that those interests be conceived in the 
framework of a common interest: the unilateral interest of each melded into 
formulae reflecting the mutual interest of both and fashioned into a model 
to which third countries could be attracted in the same mutuality of interest. 

The start of the process of formulation—namely, identifying the nego- 
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tiable interests of the United States—was itself a not uncomplicated task. 
The reputedly pluralistic American society is reflected in a pluralistic gov- 
ernmental apparatus composed of agencies and subagencies spanning the 
spectrum of varied, differing, and even conflicting interests. Although the 
Department of State is charged with the conduct of American foreign 
relations, including the treaty-negotiation feature thereof, what goes into 
the aims and content of those relations is not for it alone to decide. In a 
real sense, that department within its sphere is as much agent as it is 
policy-decider on behalf of the bureaucracy. Even within itself it is a house 
of many mansions with respect to distribution of function, special concerns, 
and coloration of viewpoint; on particular issues, certain parts can indeed 
feel as much affinity with some outside agency as with a brother office or 
division of its own department. Hence the development of a text requires 
extensive inter- and intra-agency consultations for the purpose of reconcil- 
ing interests and harmonizing views. This process of achieving “cleared” 
official positions is itself a species of negotiation—at times seeming more 
exasperating than one with a foreign government, as more than one im- 
patient participant might be tempted to testify—depending in the main on 
suasion. 

A conditioning factor always present is the virtually certain prospect 
that “take” will have to be equilibrated with “give” in a successful negotia- 
tion; the United States must be prepared to reciprocate what it expects to 
receive in commitments. The identification of U.S. interests to be served by 
the treaty, therefore, tends to be circumscribed by any proclivities toward 
protectionism and national exclusivity which influential affected segments 
of the government may wish to insist on maintaining, even though the price 
be inability to secure some desirable legal commitment for the benefit of 
Americans abroad. Very real bounds are set in particular by acts of 
Congress and by the Tenth Amendment, as a practical matter. It is axio- 
matic that treaties duly proclaimed after the advice and consent of a two- 
thirds majority of the Senate are constitutionally paramount over prior 
acts of Congress and over State law, and so can legitimately be a vehicle 
for overriding either or both. But in the treaty area the Senate still main- 
tains its solicitude for States’ rights, and shows corresponding solicitude 
as well for the integrity of congressional legislation. Inasmuch as com- 
mercial treaties in their comprehensive post-World War II form are con- 
cerned above all with rights of persons and property which are regulated 
by domestic law, especially State law, any pioneering in the commitments 
they vouchsafe, beyond what has clearly already been accepted in the past, 
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faces a critical senatorial scrutiny actuated by a great caution toward use 
of the treaty power for making even minor inroads upon the law of so 
much as a few States of the Union. Advances and refinements in treaty 
law, such as it has been the object of the postwar program to effectuate, 
consequently require elaborate preparatory research into and analysis of 
statutes, court decisions, practice, international precedents, and trends in 
public policy, as guides to the contrivance of prudent provisions and for 
the assembly of pertinent information and argument from which persuasive 
justification of their tenability can be adduced. 

Probably the most distinctive contribution made by the postwar series 
to treaty policy has been the development and maximum extension of the 
“national treatment” standard as the norm to be applied to nationals of one 
of the contracting parties, as regards their rights to engage in various activi- 
ties in the territories of the other contracting party, notwithstanding their 
alien status. On its face this is an easy, simple standard, but it is an 
intricate one in the ascertainment of just wherein and how it will affect 
existing law as well as possible future legislative policy, and a tough one 
as to obtaining large acceptance by governments. Despite the general liberal- 
ity of American policies and the Constitution, legislation at both state and 
federal levels contains a number of examples of disabilities against aliens 
in one respect or another—e.g., the practice of various professions, en- 
gaging in the liquor business, having access to mineral leases on the 
public domain, inheriting realty. Moreover, American immigration law 
and regulation have also been a means by which alien access to gainful 
occupations could be limited. Such disabilities are normal in the public 
policy of other countries, typically in greater degree—either by express 
provision of law or, no less real if less readily evident, in their adminis- 
tratively controlled occupational permit and business licensing systems. 

Treaties in the past have tended generally to approach the irksome 
phenomenon of discrimination in a guarded manner, through use of the 
“most-favored-nation treatment” standard, in establishment matters. Na- 
tional treatment, if provided, tended to be subject to sweeping “local laws” 


4. For an illustrative statement of this solicitude, see report given by Sen. Walter 
George on behalf of the Senate Committee on Foreign Relations recommending advice 
and consent to the ratification of the treaties with Iran, the Netherlands, and 
Nicaragua: “The committee was particularly concerned with the effect of these 
treaties on domestic law—State or Federal. I have already pointed out that there 
were no innovations which would affect State or Federal legislation. Nor are there 
in these treaties any provisions similar to those to which the Senate in the past has 
made reservations.” The point was then reaffirmed in colloquy: “Mr. George. No, 
they will not; not at all [set aside any of our domestic laws].” 102 Cong. Rec. 
12288 (1956). 
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qualifications—framed either as an explicit reservation saving all incom- 
patible domestic legislation or in phraseology susceptible of being inter- 
preted as such a reservation, the effect in either event being to leave a 
contracting party arguably uncommitted to accord national treatment in any 
respect it might. find inconvenient. But the most-favored-nation clause, 
though having its advantage in the days of extraterritoriality where the 
foreigner enjoyed special privilege, does not get at the discrimination of 
major modern-day concern—discrimination against the foreigner by ref- 
erence to the country’s own nationals. A mere most-favored-nation clause 
allows a country complete legal latitude to erect barriers and enforce dis- 
abilities against aliens as a class, as prohibitive and as onerous and as in- 
tensely nationalistic as it pleases. National treatment commitments, how- 
ever, cannot with prudence be wholly unqualified; the task is one of limiting 
the qualifications to the “sensitive” fields where they are essential if ratifica- 
tion is to be expected.® 

The national treatment sought in the U.S. program is especially note- 
worthy in its extension to juridical persons, especially corporations. In the 
past, treaties have typically been much less committal (if committal at all) 
about corporations than about natural persons, notwithstanding that the 
corporate form of doing business has long since far outstripped in im- 
portance the individual entrepreneur in private international intercourse. 
Effective attention to the treatment of corporations, accordingly, may be 


5. Art. VII of the treaty with the Netherlands, March 27, 1956, 8 UST 2043, 
exemplifies the approach taken: 

1. Nationals and companies of either Party shall be accorded national 
treatment with respect to engaging in all types of commercial, industrial, 
financial and other activity for gain (business activities) within the ter- 
ritories of the other Party, whether directly or by agent or through the 
medium of any form of juridical entity.... 

2. Each Party reserves the right to limit the extent to which aliens 
may...establish, acquire interests in, or carry on enterprises engaged in 
communications, air or water transport, banking involving depository or 
fiduciary functions, or the exploitation of land or other natural resources. 
However, new limitations imposed ...shall not be applied as against enter- 
prises which are engaged in such activities at the time such new limitations 
are adopted.... Moreover, neither Party shall deny to transportation, com- 
munications and banking companies of the other Party the right to maintain 
branches and agencies...to perform functions for essentially international 
operations. . 

3. The provisions of pase 1...shall not prevent either Party 
from prescribing special formalities . . but such formalities may not impair 
the substance of the rights. . 

4. Nationals and companies of either Party...shall in any event be 
accorded most-favored-nation treatment. .. . 

A provision in the Protocol (par. 8) clarifies that professions are not included in the 
recitation in the above-quoted paragraph 1. 
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considered the mark par excellence of the adaptation of the traditional com- 
mercial treaty to modern needs and conditions. A special reason why the 
United States for its part had previously been hesitant or unwilling about 
entertaining national treatment commitments toward corporations—even 
in the series of treaties concluded between the two world wars, when the 
corporation’s predominant place had become unmistakably clear—arose 
out of a diffident regard for the prerogatives of the state in the matter of 
corporation law and regulation.® In any given state, the American corpora- 
tions of sister states are “foreign” and as such subject to differential controls 
and even exclusion from intra-state business. How then could the federal 
government fairly presume, through use of its treaty power, to give particu- 
lar rights to the obviously non-American corporations of a foreign country? 
The answer was a formula defining “national treatment” in the case of 
juridical persons to be the treatment accorded in any state to the juridical 
persons of other states of the union. This “most-favored-state” clause, de- 
spite its superficial air of unilateral U.S. reservation departing from the 
reciprocity supposedly characterizing the treaties, had proved to be ne- 
gotiable because it demonstrably places the alien corporation on a footing 
of equality in fact with the great bulk of American corporations in doing 
business in the United States; and the equalization is completed with pro- 
vision for the ancillary right to organize subsidiaries in any and every state 
without discrimination, plus return to the “classical” test as the rule for 
determining the nationality of corporations.’ 

For more detail about the foregoing and the remainder of the content 
of the China treaty, the curious reader is referred to the text itself and to 
the summary and explanations found in the report of the Senate hearing; ® 
and for information about the series more generally, to accounts and 


6. A proviso such as the following, quoted from Art. XII of the 1923 Germany 
treaty, was standard in the inter-war treaties: “The right of such corporations and 
associations of either High Contracting Party...to establish themselves. ..and 
fulfill their functions ...shall depend upon, and be governed solely by, the consent 
of such (other) Party as expressed in its National, State, or Provincial Laws.” 

7. The classical test provides that nationality of a corporation shall be determined 
essentially by place of incorporation, without reference to such additional factors of 
some latter-day popularity as nationality of ownership or control, or location of 
headquarters or principal place of business. 

8. Hearing before a Subcommittee of the Committee on Foreign Relations, United 
States Senate, Eightieth Congress, Second Session, on a Treaty ...Signed at Nanking 
on November 4, 1946 (April 26, 1948). Some impression of its comprehensiveness 
may be derived from the fact that the treaty contains some four-score paragraphs 
organized into thirty articles, plus a ten-paragraph Protocol and two exchanges of 
annexed notes; including the Chinese translation, it runs to over one hundred pages 
in the TIAS print. 
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analyses published elsewhere regarding the postwar treaty program.® How- 
ever, before passing on, attention may be invited to one other innovation 
deserving special note. This was a compromissary clause which included a 
provision whereby obligatory jurisdiction of the International Court of 
Justice was accepted unreservedly as to disputes arising over the interpreta- 
tion and implementation of the treaty. As its first occurrence in the China 
treaty followed close on the heels of the Connally Reservation and a similar 
compromissary provision in the International Civil Aviation Convention, it 
evidenced concretely the seriousness of the U.S. intent to abandon finally its 
historic aversion against being committed to being impleaded before inter- 
national tribunals, and thus appeared to be a hopeful precedent looking to 
increased resort to judicial settlement in international affairs. 

Following the China treaty, the program’s early evolution was marked 
by continued attention to the further perfecting of style and content for 
use as basis for negotiation with other countries. The literal text of the 
China treaty itself was not, of course, altogether usable elsewhere; it con- 
tained certain features designed to fit the particular circumstances of China 
and Sino-American relations, as well as Chinese-instanced variations from 
the initial U.S. proposals. What the United States has used as a working 
discussion text, in proposing negotiations with each country, has been a 
derived and progressively revised “standard” draft. The revisions, insofar 
as substance is concerned, have particularly emphasized the strengthening 
and supplementing of rules conducive to the making of private investment 
—e.g., more explicit provisions against uncompensated expropriations and 
retroactive disabilities, for transferability of capital and earnings, for entry 
into the country of investors, and for management’s right to employ tech- 
nical personnel of its choice. This, it should however be added, was not 
done at the neglect of due attention to less materialistic-appearing aspects 

9.See, inter alia, Wilson, United States Commercial Treaties and International 
Law (1960); “Postwar Commercial Treaties of the United States,” 43 Am. Jour. Int. 
Law 262-287 (1949); ‘“Property-Protection Provisions in United States Com- 
mercial Treaties,” 45 ibid. 83-107 (1951); “Access-to-Courts Provisions in United 
States Commercial Treaties,’ 47 ibid. 20-48 (1953); “Natural-Resources Provisions 
in United States Commercial Treaties,” 48 ibid. 355-379 (1954); and “Treaty-Investor 
Clauses in Commercial Treaties of the United States,” 49 ibid. 366-370 (1955). Also 
general accounts by the present writer, “Treaties for the Encouragement and Protec- 
tion of Foreign Investment: Present United States Practice,” 5 Am. Jour. Comp. Law 
229-247 (1956), “The Post-War Commercial Treaty Program of the United States,” 
73 Pol. Sci. Quar. 57-81 (1958), and “Modern Treaties of Friendship, Commerce 
and Navigation,” 42 Minnesota Law Rev. 805-824 (1958); and Youngquist, “United 
States Commercial Treaties: Their Role in Foreign Economic Policy,” 2 Studies in 
Law and Economic Development (No. 1) 72-90 (1967). 

10. No case under the treaties has yet been taken to the Court, however, or to 


any of the alternative settlement recourses provided in the compromissary clause, for 
that matter. 
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of the multipurpose instrument: e.g., freedom of communication, and 
rights under social security systems. Also there was constructed an alter- 
native abridged version for use first with Ethiopia (1951) and thereafter 
with other “less developed” nations to whom the more formidably elaborate 
full-length version (itself by then re-edited into considerably more compact 
form) was unappealing. 

By 1952 or thereabouts the pattern of the standard draft had become 
pretty well set, in both its versions. Aside from the variations inevitably 
appearing as a result of each negotiation, there has been little or no sub- 
sequent revision, except the dropping of two features which had been 
introduced in the strengthening effort. One was a provision for national 
treatment in the practice of law and other professions, abandoned in com- 
pliance with a Senate reservation attached, during the Bricker Amendment 
fever, to the Israel treaty in which it had first been tried. The second was a 
provision precluding claims to sovereign immunity on the part of state- 
owned commercial enterprises engaged in business in competition with 
private enterprise, abandoned at the insistence in the mid-fifties of the 
Justice Department." 

As of the beginning of 1968, treaties had been signed with twenty-four 
countries.‘* This number compares favorably with the twelve brought to 
conclusion between World Wars I and II when the U.S. government like- 


11. Beginning with the Italy treaty of 1948, TIAS 1965 (Art. XXIV, par. 6) 
the waiver provision had been included in fourteen treaties, ending with the Korea 
and Netherlands treaties of 1956. The Justice Department’s belated intervention, 
to guard possible minor U.S. government interests, whereas foreign governments 
having much greater public ownership of commercial enterprises stand most to be 
affected by the waiver, illustrates how excessive protectionist caution can frustrate 
the development of strong treaties. For discussion, see Setser, “The Immunity Waiver 
for State-Controlled Business Enterprises in United States Commercial Treaties,” 
1961 Proc. Am. Soc. Int. Law 89-105. 

12.In force (20), the date being year of signature: Belgium (1961), 14 UST 
1284; China (1946), TIAS 1871; Denmark (1951), 12 UST 908; Ethiopia (1951), 
4 UST 2134; France (1959), 11 UST 2398; Federal Republic of Germany (1954), 
7 UST 1839; Greece (1951), 5 UST 1829; Iran (1955), 8 UST 899; Ireland (1950), 
1 UST 785; Israel (1951), 5 UST 550; Italy (1948, and supplemented by agreement 
of 1951), TIAS 1965, TIAS 4685; Japan (1953), 4 UST 2063; South Korea 
(1956), 8 UST 2217; Luxembourg (1962), 14 UST 251; Muscat/Oman (1958), 11 
UST 1835; the Netherlands (1956), 8 UST 2043; Nicaragua (1956), 9 UST 1696; 
Pakistan (1959), 12 UST 110; Togo (1966), 18 UST 1; South Vietnam (1961), 12 

ST 1703. 


Signed, and awaiting completion of formalities for entry into force (1): Thailand 
(1966, S. Exec. D, 81st Cong., 2d Sess.). Its title is “treaty of amity and economic 
relations,” the abridged version, the same as in the case of Ethiopia, Togo, and South 
Vietnam, and, with addition of reference to “consular rights,” Iran and Muscat/Oman. 
The others listed above follow the China title (“friendship, commerce and naviga- 
tion”) except France (“convention of establishment”). 

Signed, but not expected to come into force (3): Colombia (1951), Haiti (1955), 
Uruguay (1949). 
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wise pursued systematically a commercial treaty program.1’ In terms of the 
importance of the countries respectively involved, the comparison is also 
favorable—just as it is in terms of the quality and scope of the engagements 
achieved, as was suggested at the outset.’* But relative to the count of in- 
dependent countries then and now capable of making treaties, and with 
which the United States presumably would like to have treaties, it can 
hardly be said that the current program has been remarkably more success- 
ful. The noticeable slowdown in the rate of bringing in new treaties since 
1961, especially, seems disappointing; in the fifteen years to that date new 
ones were being signed at an average of about three every two years, but 
subsequently only three have been brought to signature in six years, of 
which that with Luxembourg (1962) may be discounted as having been 
tantamount to finishing off the treaty signed with Belgium (1961), its 
senior partner in the Belgo-Luxembourg Economic Union. 

Although the present level of treaty activity could conceivably be merely 
a lull during which the forces are gathering for another spurt forward, it 
could also be a sign of faltering or senescence. In any event, it is fair to say 
that the program on the whole has not succeeded in producing as large a 
network of new treaties (including modernization of old ones) as had been 
optimistically expected when initiated in the early glow of postwar hopes 
and aspirations.'*° A major explanation, without doubt, is that world con- 
ditions have evolved in an appreciably less benign fashion than anticipated; 
the times are out of joint. Treaties of this kind are practically negotiable 
only in propitious circumstances; the negotiation is not a viable means for 
correcting very much an existing state of difficulty or xenophobia, but can 
only result in agreement by and large to confirm an existent favorable state 
of affairs and solidify it against retrogression. 

The word “friendship” appearing in the usual full title is not without 

13. The countries with which treaties were concluded in the interwar period: 
Austria, Estonia, Finland, Germany, Honduras, Hungary, Iraq, Latvia, Liberia, Nor- 
way, Thailand, Turkey. The one with Hungary has been denounced, the Germany one 
replaced, and the Thailand one is awaiting replacement. 

14. As to scope, however, it should be noted that the subject of consular rights 
was usually a part of the interwar treaties, whereas in the postwar program it has 
been detached for separate treatment except to a certain extent in the treaties with 
Ethiopia, Iran, and Muscat/Oman. 

15. Nor have other countries pursued a like program, apparently, such as would 
have made for an interlocking network bringing the aspiration of the U.S. program 
to its apogee. West Germany at one time indicated an interest in developing a program 
modeled on its treaty with the United States, and negotiated with Greece in 1960 a 
treaty loosely similar; but its efforts then turned to the negotiation of a series of 
limited “Investment Protection Treaties” with underdeveloped countries, of which 
five were in force as of January, 1965, and sixteen others signed. See unclassified 


dispatch from Bonn #A—1233, dated 21 Jan. 1965, on file in the Legal Adviser’s 
Office of the State Department. 
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significance. Though these treaties are in their terms confined to economics, 
business, property, apolitical cultural matters, and the rights of persons— 
having on their face and in their avowed intent nothing to do with politics 
or alliance—they are nevertheless essentially friendly instruments. Their 
negotiation presupposes a mutually friendly disposition, of a sort desired 
to last, or at least a state of relations which the two countries wish to place 
firmly on a friendly footing. Apart from their intrinsic worth in establishing 
rules of law for the politically neutral areas of their concern, they have 
psychologically, or can be attributed, a symbolic value of good-will or even 
political support. The very first treaty entered into by the United States, the 
1778 commercial treaty with France, was linked to a treaty of alliance ina 
package signifying effective French recognition and backing of American 
independence. So, though on a much lower key and without any like 
packaging, the post-World-War-II commercial treaties with Japan and the 
Federal Republic of Germany betokened in a real way the restoration of 
the sovereignty of those two countries, under U.S. sponsorship, and their 
return as equals to the family of nations from which they had been outcast 
wards of their occupiers after their defeat. So also might Italy (1948), 
Greece (1951), Israel (1951), South Korea (1956), and South Vietnam 
(1961), for example, be imputed presumed political motivation for enter- 
taining the commercial treaties they respectively concluded with the United 
States. 

This is not at all to say that political-tie and aid considerations extra- 
neous to the treaty’s content are either indispensable to a successful nego- 
tiation or decisive in inducing an otherwise indisposed government to 
negotiate a treaty with the United States. But they do help create a favor- 
able negotiating climate and can sometimes be the factor tipping the balance 
of willingness to the side of proceeding with a treaty. Conversely, the 
climate can be clouded or fatally poisoned by dislike or even by mere 
neutralist desire to be unassociated with or “independent” in appearance 
of the United States in the international political arena. Even in a friendly 
climate negotiations do not tend to be productive as a rule, if indeed worth 
undertaking at all, except with relatively strong and self-confident govern- 
ments, in a context giving reasonable reassurance of probable national 
political acceptance. Completion of the negotiation started with France in 
1948, for instance, had to await the return of De Gaulle; the Fourth Re- 
public’s successive instable governments, to the extent they were treaty- 
minded, were not securely enough in command of parliamentary majorities 
to be willing to risk certain of the treaty commitments considered likely to 
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arouse hostility from the doctrinaires of left and right. Yet even with 
friendly climate, stable government, and reassuring internal political con- 
ditions, fruitful negotiations may still be improbable simply because the 
government feels that relations with the United States normally go along 
well enough without the formal legal commitments of a treaty, so as to 
make needless the legal complications a treaty might conceivably cause 
in some respect or other: e.g., Canada, Australia, and the United Kingdom 
as to modernization of her ancient one. 

There is besides an inherent limitation on the possibilities of successful 
negotiation, arising from the nature and ideal of the treaty itself as repre- 
sented in the form espoused by the United States. Its predilections and 
presuppositions, in the way it looks at persons, property, human activity, 
and economic enterprise, are those of the more or less free society. This 
means that it is not realistically adapted to communist countries or those 
otherwise characterized by the extremes of statism. Moreover, the emphasis 
placed on the protection and promotion of private investment, in the cur- 
rent standard draft’s rationale and composition, tends to render it suspect 
or unattractive to still other countries which fear the penetration of foreign 
(especially American) private capital. The typical instance of such fear is, 
of course, that of the weak, newly independent underdeveloped country, 
with its mentality of hypersensitiveness lest “imperialism” be reintroduced 
under the guise of economic domination; but the instances can range all the 
way to strong, long-independent countries enjoying an advanced stage of 
industrial development.*® 

Finally, progress in the program has undoubtedly been slowed by what 
might be called logistical deterrents. For one thing, other media and 
specialized programs have increasingly been utilized as a normal means for 
coping with problems in the general ambit of the treaty’s concern. The 
GATT (General Agreement on Tariffs and Trade), for example, has now 
rendered practically nugatory the treaty’s historic role in the promotion 
and protection of the international goods trade; the private investor has 
become more and more accustomed to the expediency of making his own 
contractual arrangements with the countries in which he wants to put 
capital and go into business, and can look to investment guaranty pro- 


16. The agitation in Canada about the alleged undue control American capital 
had acquired of Canadian industry is a case in point. Resistance to American capital 
penetration has further given rise to considerable difficulties over French and Japanese 
compliance with the terms of the treaties they have made with the United States. See, 
e.g., dispatch in Christian Science Monitor, July 26, 1967, 10; and report of speech 
by former Undersecretary of State George Ball in Toyko Sept. 5, 1967, New York 
Times, Sept. 6, 1967, 63, 71. 
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grams and to the recently emerged multilateral convention concerning the 
Arbitration of Investment Disputes, sponsored by the IBRD, for some 
of the supporting assurances he wants; and governments find themselves 
increasingly preoccupied with multilateral and publicly managed ap- 
proaches to the problems of economic growth and healthier international 
interchanges to which the commercial treaty’s private-enterprise objectives 
are related. These and the like, it must be said, do not make the treaties 
outmoded; but they do divert attention and dampen incentive. 

The prosecution of the treaty program thus faces a rather formidable 
array of obstacles and hindrances. The obstacles are probably insuperable 
at present in the case of many countries, but surely not all. Obstacles of one 
sort or another, and in some degree or other, have existed all along; the 
probing for viable and timely measures for surmounting them has required 
tenacity, patience, expert knowledge, and imaginative appreciation of the 
possibilities for adaptation—for all of which some continuity in administra- 
tive support base is highly important, if not indispensable, so as to insure 
consistent attention to and seasoned experience with the problems of treaty- 
making, both internal and external, as well as for the follow-through 
necessary to bring to completion negotiations which can at times be pro- 
tracted.‘’ This kind of administrative support for the current program has 
been gradually weakening as consequence of the attrition that time and 
Wristonization (“integration” of the departmental and foreign services into 
a single foreign service) has visited on the small group associated closely 
with development of the program, as unremedied by the State Department’s 
post-Wriston policy of filling vacancies (if at all) by routine rotational 
assignment of personnel who perforce cannot make a career of such a 
temporary job. It is conceivable too that the present program has run its 
phase—evidently it has spent its first momentum—-so that the time may be 
ripe for a thorough re-study and possible reshaping such as went into the 
preparation and perfecting of what was inaugurated with the China treaty 
of 1946, 


17. The Dutch and Belgian negotiations, for example, spanned eight and thirteen 
years, respectively, from start to finish. 
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